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THIS BOOK IS DEDICATED TO JUDGE PAUL W. ALEX-~ 
ANDER AND HIS WIFE LORRAINE IN RECOGNITION 
OF THE UNIQUE ACHIEVEMENT OF THE TOLEDO 
FAMILY COURT. THERE, ON THE WALL BEHIND 
THE JUDGE’S DESK IN CHAMBERS, IS MOUNTED A 
CARVED SHIP’S MODEL. OVER IT ARE LETTERED 


THESE WORDS: 


“Who doth not answer to the rudder shall answer 


to the rock.” 


JUDGE AND MRS. ALEXANDER HAVE LONG 
SOUGHT THE SOURCE OF THE QUOTATION. IT MAY 
BE FOUND AT PAGE 393 OF ISAAC D’ISRAELI’S 
Curiosities of Literature, VOL. 11, 13TH EDITION 
(EDWARD MOXON, LONDON), IN AN ESSAY ON PROV- 
ERBS, WHERE IT IS DESCRIBED AS CORNISH. THE 
TEXT VARIES IN DIFFERENT EDITIONS. THE ONE 
CITED READS: “THOSE WHO WILL NOT BE RULED 


BY THE RUDDER MUST BE RULED BY THE ROCK.” 


IN ANY VERSION, THE PROVERB IS AN APPRO- 


PRIATE PROLOGUE FOR THE STUDIES THAT FOLLOW. 





Foreword 


HESE studies were conducted for the Interprofessional 

Commission on Marriage and Divorce Laws, an organi- 
zation sponsored by the American Bar Association to study and 
improve marriage and divorce laws and procedures. It is an 
outgrowth of the work of the National Conference on Family 
Life. Its long-range objective is to promote uniform marriage 
and divorce legislation which will deal with domestic relations 
problems in a manner most conducive to the preservation of 
family life, the conservation of marriage, the well-being of 
married persons and their children, and the prevention of 
family failure and its consequences. The primary focus of 
the Commission is upon the substantive law. 

These studies, however, have a more limited function: to 
provide a basis of facts concerning procedures in use by judges 
who handle divorce and related cases in courts representing 
a variety of structural and administrative patterns. No at- 
tempt has been made to examine the total structure or opera- 
tion of any court, or to evaluate the quality of any system 
of procedure. The sole purpose is to learn what judges who 
dispose of family cases are doing, so that by a pooling of 
their experience and skills, the administration of justice may be 
improved at procedural as well as substantive levels in cases 
where the family with a problem becomes a court problem. 
Such cases represent, in some jurisdictions recently studied, as 
much as half or more of the total caseload in courts of original 
jurisdiction. Improving the quality of disposition of these 
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personal problem cases is therefore recognized as an important 
objective. 

The Commission will ultimately recommend uniform leg- 
islation to promote constructive handling of divorce cases. 
These studies are designed to furnish factual data upon which 
such recommendations can ultimately be based. It has also 
been the hope of the Commission, the writer, and the founda- 
tions which have financed the projects that they be useful to 
the local communities. Evaluation and recommendation are 
not within the scope of these studies, the sole function of 
which is the assembling of factual data concerning the organiza- 
tion and operation of courts handling divorce cases in various 
jurisdictions, so that the deliberations of the Commission may 
be aided by information concerning the machinery, the tech- 
niques, and the problems incident to divorce litigation as 
viewed at point of impact. 

The grateful thanks of the Commission and the writer 
are here recorded for grants made by the Rosenberg Foun- 
dation, for the San Francisco study; the Chicago Community 
Trust, for the Chicago study; the Lilly Endowment, Inc., 
for the Indianapolis study; the Field Foundation, for the 
group of courts in Ohio, Wisconsin, and Michigan briefly 
surveyed in Chapter IV; and the Lilly Endowment, Inc., 
which has made an additional grant to publish this book. 

One of the most rewarding aspects of the work has been 
the interest, the cordiality, and the helpfulness of almost 
everyone encountered during the field work, and especially 
the unselfish interest of the judges. So far from defensively 
resenting or indifferently tolerating the observer, almost all 
of them are so keenly aware of the problems involved in dis- 
posing of this kind of litigation, and so devoted to their 
duty, that they have welcomed an opportunity to call attention 
to the subject of divorce litigation and to discuss and contribute 
to future discussion of methods for improving the handling 
of these cases. It is the sincere hope of the writer that the 
following pages will be worthy of the help given. 

It is not possible to enumerate all the individuals and 
groups from whose hospitality, knowledge, and industry the 
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writer has benefited. Among those who have been particularly 
helpful are the following: 

San Francisco: Judge Albert C. Wollenberg, Judge Eustace 
C. Cullinan, Jr.. Mrs. Mary Maloney, and Mrs. Adeline 
Mills of the Superior Court of San Francisco; Mrs. Leslie 
Ganyard of the Rosenberg Foundation; Mrs. Margaret C. 
Harpstrite of the Children’s Court of Conciliation of Los 
Angeles County; and Judge Louis H. Burke of the Superior 
Court of Los Angeles County, who is now in charge of the 
conciliation service in Los Angeles and who was good enough 
to volunteer information concerning procedural changes made 
since the California observation period in 1952. 

Chicago: Judge James J. McDermott, Judge Harold G. 
Ward, Judge Alan E. Ashcraft, and Judge Peter H. Schwaba 
of the Superior Court; Judge Edwin A. Robson of the Appel- 
late Court (whose rich experience and wise counsel in the 
domestic relations field is of special value); Judge William 
J. Tuohy and Judge Julius H. Miner of the Circuit Court, 
with special thanks to the latter for supplementary informa- 
tion; and the following members of the Chicago bar: Virginia 
North Lehmann of the Chicago Legal Aid Office, Arthur 
Goldblatt, Minier Sargent, Brendan O’Brien, Victor Neumark, 
and Francis J. Noceck. 

Indianapolis: Judge Harold N. Fields and Chief Proba- 
tion Officer Charles Boswell of the Juvenile Court, Judge 
Norman E. Brennan of the Superior Court of Marion County 
(for almost daily assistance through the study period and for 
supplemental information); Mr. Harry Ice, a practicing at- 
torney, for competent and courteous advance briefing; Pro- 
fessor Ben F. Small, Professor Ralph F. Fuchs, and Dean 
Henry Witham of the law school of Indiana University, 
Indianapolis Division. Special thanks are due to the staff 
of the Lilly Endowment, Inc., which arranged a luncheon 
conference attended by representatives of various community 
agencies interested in the problems encountered in dealing with 
divorce cases. Many valuable suggestions were developed in 
this conference. 


x AUTHOR’S FOREWORD 


Milwaukee: Mr. Norman N. Gill of the Citizens’? Gov- 
ernmental Research Bureau; Mr. J. R. De Witt of the Judicial 
Council of Wisconsin; Mr. Jeremiah J. Kelly, Divorce Counsel 
of the Circuit Court; Virginia North Lehmann of the Chicago 
Legal Aid Office (whose excellent study of the Milwaukee 
Circuit Court, cited at p. 180, was a major resource for these 
studies); Mr. John D. Wellman of the Community Welfare 
Council; and Mr. Peter Meci of the Council. Special thanks 
are due to Judge Steinle, Judge Shaugnessey, and Judge 
William J. O’Neill, all of the Circuit Court, for consultation 
as well as observation. The writer owes a special debt of 
gratitude to Mr. Andrew Newman, Director of the Department 
of Domestic Conciliation of the Circuit Court. Mr. Newman 
was not present during the writer’s observation period in the 
court, and, finding the treatment of the department contained 
in the first draft neither fair nor accurate, he volunteered 
supplemental information to straighten out the study in this 
respect.’ 

Cincinnati: Mr. Harold R. Muntz, Chief Probation Officer 
of the Division of Domestic Relations and Juvenile Court, 
Cincinnati; and Judge Charles W. Hoffman, judge of that 
court, to whose pioneering efforts in the family court field 
tribute is hereby paid. 

Toledo: The entire staff of the Family Court were most 
helpful; a special record of gratitude is due to Judge Paul 
W. Alexander and to Dr. Ralph Bridgman, Chief Marriage 
Counselor of the court, for many stimulating discussions about 
court marriage counseling and for other courtesies. 

Ann Arbor: Judge James R. Breakey, Jr., and Dr. Kath- 
erine Greene, his first marriage counselor. Since this is the 
writer’s home town, the burden of these people in consultation, 
guidance, and encouragement was heavy. 

Detroit: Judge Ira W. Jayne, Presiding Judge of the 
Circuit Court of Wayne County, and former chairman of the 
Section of Judicial Administration of the American Bar As- 
sociation as well as present chairman of its Committee on 
Metropolitan Trial Courts. 


"P. 206, infra. 
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Thanks are likewise due to Dean E. Blythe Stason and 
Professor Hobart L. Coffey of the University of Michigan 
School of Law for office and library facilities, and to Professor 
Lewis M. Simes and Professor John P. Dawson of the school 
for advice and consultation. 

Gentle Reader, please give to these all credit for what- 
ever excellencies and insights you find in the following pages. 
But absolve them from all responsibility for errors in fact, 
documentation, judgment, courtesy or grace. For these, the 
author alone must answer, and hopes for your indulgence. 


Maxine Boord Virtue 
Ann Arbor, Michigan 
July 26, 1955 
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Introduction 


HE American Bar Association has been trying for three 

quarters of a century to bring about improvement in the 
divorce laws of the land. Quite a number of other agencies— 
national, state, and local—have striven toward the same end. 
In the main all efforts have been almost complete failures. 
Most of them failed to take into account the increasingly ac- 
cepted hypothesis that divorce is effect rather than cause. They 
started out with the traditional premise that divorce is reward 
for innocence and punishment for guilt; that its criterion must 
be the committing of some specified sin called “ground” for 
divorce; that proof of recrimination, condonation, collusion, 
and other “defenses” must preclude divorce; that the guilt 
and the defenses must be established in the ordinary manner, 
in a traditional adversary proceeding, in a conventional trial 
court. 

Reginald Heber Smith,’ original chairman of the American 
Bar’s delegation to the National Conference on Family Life of 
May, 1948, had something to say on this. In the preliminary 
draft of his report he pointed out the fallacies of the old prem- 
ise and called for adoption of a new, realistic, and sound prem- 
ise. His thesis so impressed the conference planners that they 
persuaded him to prepare a condensed version for immediate 
publication. “Dishonest Divorce” in the Atlantic Monthly for 
December, 1947, was the result. The idea seemed to catch 
fire. With some amplification it captured the Legal Section of 


* Prominent Boston lawyer, author, “father” of the Legal Aid Movement, 
winner of the ABA’s Award of Merit in 1951, since 1948 Director of the 
Survey of the Legal Profession. 
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the family life conference, which unanimously mandated ap- 
pointment of a commission to study the proposals, the com- 
mission to consist of interested persons who were leaders in 
the various professions concerned. 

Following organization of the commission the New York 
Times editorialized (Sept. 17, 1950): 

No one will underestimate the difficulties of the task that has been 
set for the Interprofessional Commission on Marriage and Divorce 
Laws, which has just been incorporated in the District of Columbia as 
a non-profit educational organization. Sponsored by the American Bar 
Association, this commission will take up what Dean Roscoe Pound has 
called the livest topic in the field of law. 


After reciting a few of the evils attendant upon the diversity 
of the divorce laws in the different states, the editorial con- 
tinues: 


Obviously the incompatibility of present divorce laws will never be 
cured until the present conditions are approached on a national level. 
This the new commission proposes to do through preparation of a model 
uniform act or series of acts, for submission to the various Legislatures. 


Now the legal profession, understandably enough, and 
most lay writers seem to have been largely preoccupied with 
the problems resulting from lack of uniformity among our 
state laws and the consequent conflict of laws. These are some- 
times more curious and more vexing to lawyers, law teachers, 
and judges. (Witness the numerous dissenting opinions in both 
state and federal supreme courts.) On the other hand, one 
gains the impression that our sociologists, clergy, psychologists, 
psychiatrists, social caseworkers, marriage counselors, and an 
increasing number of legal scholars are more deeply concerned 
with the evils explicit and implicit in a divorce law based upon 
the traditional premise of guilt and punishment with its con- 
comitant adversary procedures, paradoxical “defenses,” etc. 
While they sincerely lament the lack of uniformity, they 
chorus: “Yet who wants a uniform bad law?” 

Early in 1951 the Interprofessional Commission comprised 
a partial redefinition of the new premise in the first three of 
the assumptions which it approved for study: 
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1. Basing divorce on guilt and punishment has proven harmful to 
family stability. 

2. The use of adversary procedures in divorce cases should be 
displaced. 

3. The approach to the subject of divorce should be therapeutic 
with the interest of the family as the motivating factor. 


The improved uniform act currently proposed by the Na- 
tional Association of Women Lawyers makes a gesture toward 
the new premise, looks wistfully at it, then perhaps with as 
much wisdom as reluctance subsides and reposes peacefully on 
the age-old premise. Wisdom, because there is not yet avail- 
able sufficient factual data to assure an unbiased, open-minded 
handling in any legislative hall of a bill accepting the first two 
assumptions.” 

It was the suggestion that the guilt criterion and adversary 
procedures might be displaced, plus the idea of making divorce 
more constructive and less destructive of family life, that cap- 
tured the fancy of press correspondents, broadcasters, editors, 
audiences, and a surprising number of informed persons. Nev- 
ertheless, that same guilt criterion and adversary procedure 
have such a long history and are so ingrained in the thinking 
of the ages that comparatively few people have ventured to 
entertain the thought that they could or should be dispensed 
with. Such a radical change is bound to meet resistance and 
engender controversy. 

Merely to prepare a statute based on the new premise 
should not prove difficult to competent legal draftsmen such 
as comprise the National Conference of Commissioners on 
Uniform State Laws. But it would get no place unless and 
until it could be proved by evidence to be beneficial and work- 
able in the American scene. To get such evidence would re- 


* Obviously strictly empirical evidence would be virtually unobtainable 
in the United States, for the new premise has never been really tried out 
under any American divorce statute. And while the experience of West 
Germany and some of the Scandinavian countries as studied and reported by 
Professor Max Rheinstein of the University of Chicago Law School (and 
a member of the Interprofessional Commission) may be expected to throw 
considerable light on the problem, we may expect skeptics to argue such is 
not applicable or only partially applicable to the American scene. 
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quire extensive study and research. And such study and re- 
search require organization and money. The Interprofessional 
Commission was organized for this very purpose, but except 
for the specific court studies presented herewith, it has been 
forced to operate with little or no funds (none at all since 1951) 
and its research program to undergird such a model statute 
has had to rely upon the gratuitous efforts of interested schol- 
ars and friends. 

In the meantime, the perennial procession of marriage 
failures, the unbroken parade of broken families, passes through 
the divorce courts of the land. Must we wait for money, re- 
search, study, complete unanimity, for the model uniform law, 
for the ideal statute with perfect machinery to administer it? 
Or is there something we should do and can do about it here 
and now? Something that would require a minimum of legis- 
lation and the amendment of few, if any, state constitutions? 
Why not seize the opportunity to inquire into the Interpro- 
fessional Commission’s third assumption? Should the approach 
to divorce be mainly therapeutic? If so, how can it best be 
made so? What can we learn from the courts now making a 
stab at it? Better yet, why not study the experiences of and 
the results produced by samples of a continuum of courts from 
those frankly uninterested or unable to undertake anything at 
all of a therapeutic nature, through those expending a little, 
then more and more therapeutic effort, to those most fortu- 
nately implemented and favorably disposed toward trying to 
heal what they can of the breaches in family life or at least 
assuage some of the hurts caused thereby? 

Here in court is a case—but it is not a case. It is a human 
being, two human beings, several human beings, some of them 
small and helpless. And chances are that the older ones, for 
all their bravado or all their superior self-righteousness, are 
just as helpless. Maybe it is a mother who has come clear 
across town, lugging her wailing infant in her arms, “to see 
the judge” who will give her the divorce that will end all her 
misery and restore her lost happiness. Maybe it is a husband 
who could not keep up with his abler wife and took to drink 
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and now is terror-stricken at the prospect of losing her. Maybe 
it is a heedless pair of youngsters who married for love (of the 
wrong kind) and now propose to get rid of their baby and of 
each other so they can each go out and have unfettered fun. 
Maybe it is a faded, elderly matron who loyally stuck it out 
with her husband until the family was grown and now wants 
a divorce so that she can suffer in solitude, not knowing or 
caring how or where she will live. Maybe it is a soft-spoken, 
well-groomed lady who avoids the judge’s experienced eye 
and responds to a few pointed questions with a burst of tears 
and a confession that she does not want a divorce and is getting 
one just because she thinks her husband wants her to. Maybe it 
is a hardened beauty who has cast covetous eyes upon Mr. Tall, 
Dark, and Handsome, who was quite willing to be persuaded 
of the greater intensity of the verdure in the other pasture, and 
who is also seeking a divorce from his wife. Maybe it is an 
absconding husband and father who artfully tries to turn the 
tables by claiming wife and family abandoned him years ago 
and their whereabouts are unknown. Maybe it is a couple who 
parted in the heat of a quarrel and each is too proud to unbend 
or does not know how to go about making amends. Maybe it is 
a pair who could get along with each other all right but who 
have been driven apart by designing in-laws. 

Whatever the type of problem, there passes before the 
court a steady stream of people, human beings, in trouble, in 
distress. Something is badly out of kilter. The most serious 
thing in their lives has gone radically wrong. What started out 
with such promise to be a thing of beauty and a joy forever 
has become an ugly thing of torture and potential agony for- 
ever. And they firmly believe, and just about everybody else 
believes with them, that the only way to avert this potential 
perpetual agony is by death or divorce. 

They have had experience only with their own marriage 
failure (plural in 30 per cent to 40 per cent of the cases) and 
they have ideas about the divorces of relatives and friends— 
maybe six or eight or a dozen altogether. The courts have had 
experience with tens and hundreds of thousands of such cases. 
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In the past seventeen years there have passed through the 
court over which the writer presides (serving a population of 
400,000) over 35,000 divorce cases, in which about 20,000 
decrees have been granted. 

Every one of these cases presents to the court a problem 
or set of problems—a human being in dire trouble, out- 
wardly fairly calm, inwardly probably misguided, frightened, 
wretchedly unhappy, seeking a divorce because he knows 
naught else. How should the court tackle the problem? Surely 
much may be learned from an objective study of just how our 
courts are presently attacking the problem, and further, of 
the way lawyers, judges, litigants, social workers, and the 
public feel about them. 

Perhaps some who may be out to “make a fast buck” would 
have the court do nothing but run the case through the mill, 
brooking no delay, no interference; nothing must be permitted 
to jeopardize that easy dollar. Some, who may be anxious to 
try out the greener pastures, will demand their divorce as a 
matter of vested right: “My husband’s guilty, isn’t he? That 
entitles me to a divorce, doesn’t it? Then what are we waiting 
for!” 

Some, who may be victims of neophobia, may insist the 
court has no legal right to do anything but hear the evidence 
and enter the decree; they would make of the law a set of de- 
humanized, mechanized rules, and of the court a human slot 
machine: in goes the petition; wheels whir; out pops the de- 
cree. Who cares about the consequences! Some, who are dis- 
turbed by the consequences, may be more disturbed by the in- 
terposition in a legal proceeding of anything nonlegal; they 
scent social work in the wind and they bristle; they are not 
going to have any social worker telling them how to run their 
court or make their decisions! 

And there may be some who distrust lawyers and mistrust 
judges, and who would have the court do nothing about the 
problem but refer it to a private agency (which any reputable 
court would be only too happy to do provided that the private 
agency be competent, that it be able to give prompt attention, 
and that the client be willing to accept referral). 
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And surely there must be some as concerned with what the 
law does to people as with what the law is, and who pay more 
than lip service to the constantly reiterated postulates of the 
judiciary that the state has an interest in every marriage and is 
a party to every divorce case. These would make the court a 
service station and set it in the middle of the highway leading 
to the burial place for defunct marriages so that it could not 
be by-passed as can pastor or private agency. They would re- 
quire each traveler on this road to submit his marriage to neu- 
tral scrutiny to discover if it be truly defunct or if it still em- 
body a spark of life. The scrutiny would not be a police 
inquisition or a congressional investigation—no occasion to 
invoke the Fifth Amendment—but a kindly inquiry designed 
only to protect the state against fraud or against doing injustice 
to any member of any family, young or old, against burying a 
live body; to help revive the viable marriage, and if it be 
utterly extinct, to give appropriate help to those standing in 
the need of help. In other words, they would establish a 
family court, or at least some of the elements of one. 

That brings us squarely to the question, is the family court 
the answer or am answer to our problem? As might be ex- 
pected, the various efforts to set up family courts or to do some- 
thing like what we have just been trying to describe have 
reached varying stages toward their goal. Under presently sub- 
sisting law it appears that none of the handful of existing 
family courts has so far been able to achieve more than a frac- 
tion of its potential. 

In the view of this writer, who is speaking strictly for him- 
self, the ideal family court will remain remote, if not unat- 
tainable, without the fundamental changes in substantive law 
indicated by the first two assumptions of the Interprofessional 
Commission: the substitution for guilt of a new and superior 
criterion and the consequent displacement of the conventional 
adversary procedures and the absurd and paradoxical “de- 
fenses.” 

In commissioning the following studies the Interprofes- 
sional Commission was aware that the matters of procedure, 
to which these inquiries have been exclusively directed, 2re 
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but a part of the problem of improving the law of divorce to 
lessen its baleful effect upon the disorganized family in court. 
Yet they are a significant part, and a very practical part, for 
they suggest the most readily attainable solutions. And they 
are the most timely part, for the number of communities seri- 
ously considering the establishment of family courts is increas- 
ing and more and more local studies are being made through- 
out the country. 

Although presently lacking funds and personnel to com- 
plete the exploration of the first two assumptions—a long haul 
in any weather—the Commission did have sufficient funds on 
hand to undertake these much needed and immediately valu- 
able court studies. And in seeking to engage a qualified person 
to make them, it has obtained the services of an experienced 
court survey researcher. (And she even consented to become 
the Executive Secretary of the Commission—with portfolio 
though without pay! ) 

Herself a graduate of Yale Law School, an expert in 
municipal-bond law (presently practicing same), long promi- 
nent in committee work of the Section of Judicial Administra- 
tion of the American Bar Association, lecturer in law and so- 
cial work at the University of Michigan, she has recently made 
two notable studies and written two books reporting them. In 
1950 the University of Michigan Law School published her 
Survey of Metropolitan Courts: Detroit Area. It elicited very 
favorable comments from such noted authorities as Chief Jus- 
tice Arthur T. Vanderbilt of New Jersey; Judge Charles E. 
Clark, U. S. Court of Appeals, Connecticut; Judge Stephen 
H. Clink of Michigan; Lester P. Dodd, Esquire, of the Michi- 
gan bar; Professor Hessel Y. Yntema of the University of 
Michigan Law School; Glenn R. Winters of the American 
Judicature Society; and many others, both here and abroad. 

In 1953 the American Judicature Society published for the 
James Foster Foundation her Basic Structure of Children’s 
Services, which evoked from Chief Justice Vanderbilt: “Mrs. 
Virtue has done a comprehensive job in a thoroughly objective 
way. ... Her book will prove to be a valuable encyclopedia 
of accurate information never before available in any state, and, 
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even more important, an impartial guide for a program of im- 
provement.” 

And Judge Harold R. Medina of the U. S. Court of Ap- 
peals, New York, in reviewing the children’s study recently, 
was moved to comment: “one of the finest pieces of legal 
writing that it has been my privilege to study.” He also noted 
the relevance of that study to the problems of the divorce court 
in these words: “Whilst leaving the formulation of specific new 
legislation to others, Mrs. Virtue does not hesitate to bore into 
areas of controversy and she sketches the broad outlines of 
possible remedies. . . . There is a job ahead and it is one of 
magnificent proportions. There is nowhere in existence today 
an integrated family court with full civil and criminal juris- 
diction over divorce, juvenile matters, and other miscellanies 
involving the welfare of children. Perhaps someday we shall 
see this come to pass.” 

In the published materials just referred to, and in other 
assignments, our author has learned and developed a technique 
of presenting studies of court structure and operation con- 
sisting solely of factual data and objective analysis, without 
injection of opinion or recommendation by the observer. She 
has, we believe the reader will agree, adhered scrupulously to 
this principle in the pages that follow. 

In employing a legal scholar and social observer of this 
caliber to make these court studies and present them at this 
time the Interprofessional Commission believes it has made 
a responsible use of the meager resources entrusted to it; and 
it profoundly hopes they may not only throw light in dark 
areas and furnish helpful answers to the many communities 
already studying these problems, but they may also result in 
needed attention to the structural and operational problems 
of courts dealing with divorce, and thus prove a first step to- 
ward the long-range objective of the Interprofessional Com- 
mission—adoption of divorce laws and procedures which will 
heal and help troubled families in court. 

Paul W. Alexander 
Toledo, Ohio 
March, 1954 
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PART ONE 
SAN FRANCISCO 








Chapter I 
SAN FRANCISCO: THE STRUCTURE 


Section I. TECHNIQUES 


PERIOD of six weeks beginning August 9, 1952, was 

spent in compiling data. During the first week resource 
people from various public and private agencies and courts 
in San Francisco were interviewed. Upon the invitation of 
the presiding judge of the superior court and that of the 
judge presiding over its domestic relations department, direct 
observation of the work of this department of the court was 
undertaken and occupied a period of two weeks. Because of 
the late summer season and the shortness of this observation 
period, no statistical value attaches to any figures cited herein- 
after. Observation and interview of domestic relations in- 
vestigators, of various superior court judges on general and 
special assignment including the presiding and juvenile judges, 
and consultation with numerous members of the San Francisco 
bar aided in rounding out the picture. 

The first week in September was spent in compiling notes, 
checking data, seeking out library and statistical material as 
well as in making interviews necessary to the study and in 
discussing with the judges the material and its presentation. 

The second week in September was spent in Los Angeles, 
where the writer journeyed on business for the Section of 
Judicial Administration of the American Bar Association. Dur- 
ing this time some data were assembled by interview, observa- 
tion, and otherwise concerning the domestic relations depart- 
ment of the Superior Court of Los Angeles, its domestic re- 
lations investigators, and its children’s court of conciliation. 
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Some of this Los Angeles material is herein included, because 
of its value in lighting up the San Francisco procedures through 
comparison, and contrast. It is insufficient to constitute a 
reliable factual study of the Los Angeles procedures, however, 
and is not presented for that purpose. 

A final week in the field was spent in San Francisco, dur- 
ing which time a progress report was prepared for the chair- 
man of the Interprofessional Commission on Marriage and 
Divorce Laws, an oral report made to the Rosenberg Founda- 
tion, the bar association committee, and the judges. As a 
result of these reports and comments elicited by them, the 
content and organization of the final report were decided upon. 

The report in its present form was submitted on October 


30, 1952. 


Section II. Srrucrure AND JURISDICTION OF CouRTS 


The California judicial system consists of the senate, sitting 
as a court of impeachment; a supreme court with appellate 
jurisdiction over certain cases; district courts of appeal with 
appellate jurisdiction from superior courts except in cases 
appealable directly to the supreme court; superior courts lo- 
cated in each county having original plenary jurisdiction in- 
cluding that in divorce, illegitimacy, juvenile and probate 
cases; and inferior courts of the nature of municipal and justice 
courts. 

The last named, reduced in number from 768 to 400 by a 
streamlining constitutional amendment in 1950, were also 
thereby reorganized to raise standards for procedures and 
personnel. 

The diagram on the following page indicates the hierarchy 
of courts and their basic jurisdictional attributes in a general 
way.” 


* CONSTITUTION OF CALIFORNIA Art. VI, as amended November 7, 1950. 

See also c. 1510, Municipal and Justice Court Act, 1949, effective 1951, 
superseding justices’ and police courts, by providing for municipal courts in 
places of over 40,000 and for justice courts in those of 40,000 or fewer in- 
habitants. 
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Cuart | 


Court SysTEM or CALIFORNIA 


Supreme Court 
appellate jurisdiction 


District Court of Appeal 
appellate jurisdiction from superior 
courts, certain cases 


Superior courts: original plenary jurisdiction 
appellate jurisdiction from inferior courts 


Municipal, justice courts 
small claims, misdemeanors, 
municipal matters 
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JurispicTion OF SupERIOR Courr 1N Famity Cases 


Jurisdiction over divorce and related matters lies in the 
superior court. The plaintiff must reside in the state for a 
year and in the county for three months before bringing an ac- 
tion. There are seven grounds for divorce.” If the divorce is 
granted, an interlocutory decree stands for one year, during 
which neither party can remarry, after which final judgment 
may be entered on motion of either party or on the court’s own 
motion.” The court may provide temporary alimony and sup- 
port money for wife and children during pendency of the action, 
may grant permanent alimony and child support which may be 
modified from time to time and may be enforced by security, 
receiver, or contempt proceedings.* After remarriage of the 
wife, the court may no longer require support for her, but 
the husband’s duty to support his children remains enforceable. 
During the minority of the children, the court retains juris- 
diction over custody, care, education, maintenance, and support 
such as may seem proper to the court at any time after the 
divorce action is filed, and may at any time modify any order 
concerning the same.” Where a father wilfully fails to provide 
for his children, the wife may file a separate maintenance action 
in superior court to enforce support of the children.° 

California has adopted the Uniform Reciprocal Enforce- 
ment of Support statute,’ and these matters too are heard in 
the superior court, as are civil suits to compel the father of an 


* DEERING’s CivIL CODE OF CALIFORNIA (1949) ss. 90 et seg. Grounds 
are adultery, extreme cruelty, wilful desertion, wilful neglect, habitual in- 
temperance, conviction of felony (suit brought within two years), incurable 
insanity with institutional confinement for three years, and see s. 108 as 
amended by Am. Stats., 1951, c. 1580, s. 1 (incurable insanity, showing re- 
quired). 

° DEERING’s CODE OF CIVIL PROCEDURE OF THE STATE OF CALIFORNIA s. 
131, as amended by Am. Stats., 1951, ¢€. 1700. 

“Ibid. ss. 137, 139, 141, as amended and supplemented by Am. Stats., 
1951, C. 1700. 

° DEERING’S CivIL CODE OF CALIFORNIA (1949) s. 138, as amended by 
Am. Stats.. 1951, C. 1700. 

° Ibid., s. 137, as amended by Am. Stats. 1951, Cc. 137. 

* DEERING’s CODE OF CIVIL PROCEDURE OF THE STATE OF CALIFORNIA ss. 
1650-1681. 
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illegitimate child to contribute support.” (These are known 
to courthouse and newspaper personnel in San Francisco as 
“betrayal suits.”) Such criminal actions as those for abandon- 
ment, desertion, and nonsupport may fall within the jurisdic- 
tion of the Municipal Court of San Francisco or within the 
felony jurisdiction of the superior court, depending on the 
ease with which the circumstances can be fitted into one or 
another of the many statutes dealing with this type of familial 
nonperformance, or upon the desire or convenience of the 
assistant district attorney who is preparing the case.” Actions 
for child-stealing are within the orbit of the superior court, 
as are matters arising out of lewd crimes against children, 
certain seductions, and rape.”® 

Adoptions,’ actions to determine parental relations,” and 
minors’ guardianships are heard in the superior court through 
its probate division.** When hearing matters concerned with 
dependent, neglected, or delinquent children, the superior court 
acts as a juvenile court, and in this capacity also deals with 
actions against those contributing to the delinquency of minors."* 
Especially interesting to this inquiry is the California “Chil- 
dren’s Court of Conciliation Law” enacted in 1939 to 
protect the rights of children and to promote the public welfare by 
preserving, promoting, and protecting family life and the institution of 
matrimony, and to provide means for the reconciliation of spouses and 
the amicable settlement of domestic and family controversies. 


2 


Applicable only in counties where the superior court has de- 
termined that social conditions and domestic relations caseload 
render its procedures desirable, the statute provides that the 


° DEERING’s CIVIL CODE OF CALIFORNIA s. 196a. 

° DEERING’s PENAL CODE OF CALIFORNIA, 2-855) SSa27ONer SEQ. 

*° Tbid., ss. 278, 261, 273. 

™ DEERING’s CIVIL CODE OF CALIFORNIA ss. 221 ef seg., as amended by 
ATE OES NOSE, CC. O3Sn SSOLs AM. StAIS., 1953, Cl. 1340, 1390, 1122, 1120. 

Ibis. 231. 

“ Ibid., ss. 1406 et seg. DEERING’s PropATE CODE OF CALIFORNIA ss. 
1406 ef seq. 

™ DEERING’s WELFARE AND INSTITUTIONS CODE OF CALIFORNIA ss. 700 
et seq. 

*® DEERING’s CODE OF CIVIL PROCEDURE OF THE STATE OF CALIFORNIA ss. 
1730-1772. Amended, subsequent to completion of this study, to “Court of 
Conciliation.” See Cal. Civ. Code (1955), s. 227p. 
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superior court shall sit as the children’s court of conciliation 
when determining matters filed in the court of conciliation. 
The filing of a petition asking the court’s aid in effecting a 
reconcilation automatically prevents the filing of a divorce 
action or suspends its progress for a period of thirty days. 
Divorce, annulment, or separate-maintenance actions may be 
transferred to the children’s court of conciliation during the 
pendency of such actions, at the court’s discretion. In cases not 
involving minors, the conciliation court may take jurisdiction 
where the mandatory work of the court is not thereby im- 
peded."® The basis of jurisdiction is the existence of 

any controversy which may, unless a reconciliation is achieved, result 
in the dissolution or annulment of the marriage or in the disruption of 


the household, and there is any minor child of the spouses or of either 
of them whose welfare might be affected thereby.’* 


The statute provides that no fee shall be charged for filing 
such a petition or for the services of any court officer in con- 
nection with a petition. It provides for adequate notice, for 
the citation of respondents and witnesses, and for hearings to 
be conducted wherever and whenever convenient in the nature 
of a series of informal conferences. With the consent of both 
parties, the court is permitted to invoke the aid of “physicians, 
psychiatrists, endocrinologists, or other specialist or scientific 
experts, or of the pastor or director of any religious denomina- 
tion to which the parties may belong.”’* Orders made by the 
court to effectuate a reconciliation are “in no event to be ef- 
fective for more than thirty days from the filing of the petition, 
unless the parties mutually consent to a continuation of such 
(ime: ss 

In the children’s court of conciliation there is provided 
machinery for a completely constructive approach to the per- 
sonal problems in divorce cases, without loss of legal safe- 


See 13 So. Cat. L. Rev. 41 (“Work of 1939 Legislature”). 

‘7S. 1730. 

™S. 1768. “Such aid... shall not be at the expense of the court or of the 
county unless the board of supervisors of the county specifically provides and 
authorizes such aid.” 


° Ibid. 
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guard. In fact, so far as this writer has been able to learn, 
this statute marks the most advanced language adopted by 
and legislation with reference to a diagnostic and therapeutic 
approach to divorce law. It was with some surprise that the 
writer learned, therefore, that the statute has never been 
applied in San Francisco or any of the surrounding counties, 
and that it is regarded as a dead letter. One judge on general 
assignment, a woman, states that she often uses the spirit of 
the statute, and at the time of interview had three cases pend- 
ing in which she thought that she could bring about a recon- 
ciliation. She does not, however, officially transmit the court 
record to a conciliation division, and appears to mean by her 
statement that she herself attempts, by conferences in cham- 
bers and by continuing conferences with litigants, to work out 
their problems by counseling with them herself. 

With the exception of this one judge, all the six judges 
interviewed, the court personnel, and the several dozen at- 
torneys interviewed agreed that the children’s court of con- 
ciliation statute has never been applied in San Francisco. The 
reasons given were distrust of the ideas of Judge Ben Lindsey, 
whose idea the statute is said to have been, plus lack of en- 
thusiasm on the part of members of the bar. 

Only in the Superior Court of Los Angeles is there a 
conciliation program in force, under the direction of a legally 
trained woman director having an assistant conciliator with 
previous experience as a probation officer. A copy of a report 
by the director is made Appendix A. The several judges 
and attorneys in Los Angeles who were interviewed with 
regard to the service believe that it duplicates the work of 
the domestic relations judge and her investigators, and the 
possibility was raised that the conciliation program may be 
terminated or integrated with the other program at some 
future time. 

Supplemental note: In March, 1954, Judge Louis H. 
Burke wrote in part as follows: 


I knew little of the workings of the court until I was elected by 
the Judges of the Superior Court to preside over it. Since that time 
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I have made an extensive study of its operations down through the 
years, and have come to the conclusion that it has done and can con- 
tinue to do a tremendous amount of good. For example, last month 
40 families were reconciled, in which there were over 100 children 
involved. The figure for January was 43 with go children involved, 
and for December was 38 with 82 children involved. From 80 to 
100 new cases are filed in the court every month, out of which ap- 
proximately 80 are actually heard and disposed of... . 

It would be inaccurate to state that the court enjoys the full sup- 
port of 100 per cent of the bar. On the other hand it is utilized by a 
considerable segment of the bar and this group is quite enthusiastic 
about its work.... 

We recognize that some of those who became reconciled may sub- 
sequently be separated again and ultimately be divorced from one an- 
other. However, I am satisfied that a very substantial percentage of 
those who are reconciled do manage to overcome their difficulties and 
remain together.” 


Section IV. JupiciaL anp Court MACHINERY FOR 
Hanptinc CaLenpar, Docket, anp AssiIGNMENT 


During the study period there were twenty-two judges in 
the Superior Court of San Francisco, the twenty-second having 
been added October 1, 1949. All superior court judges in 
California are required to be citizens of the United States, 
residents of the state for five years and of the county for 
two, to have been admitted to practice five years before taking 
office, and to have at least five years of actual practice before 
taking the bench. 

The judges serve for six-year terms after nonpartisan 
election.” The total number of dispositions in the San Fran- 
cisco court for the year 1950 was 19,030,” an average of 865 
cases per judge. 

By way of comparison, the sixty-four judges of the Supe- 


“” See Appendix B for full text of letter. See also an article by Burke, “The 
Conciliation Court in Los Angeles,” at 42 A. B. A. J. 621 (July, 1956). 

** DEERING’s CODE OF CIVIL PROCEDURE OF THE STATE OF CALIFORNIA Ss. 
157, now superseded by Am. Stats., 1953, c. 206; see Art. VI, CONSTITUTION, 
as recently amended. 

°° THIRTEENTH BIENNIAL REPORT, JUDICIAL COUNCIL OF CALIFORNIA, 


Pp. 53- 
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rior Court of Los Angeles County disposed of a total of 80,- 
057 cases in 1950, or an average of 1,251 cases per judge.” 

The statute provides that the judges select, from their 
number, one presiding judge to serve for a year. He may be 
removed at any time and replaced by a vote of any twelve 
judges.* His task is to “distribute the business of the court 
among the judges thereof, and prescribe the order of business, 
and perform such other duties as the judges of said court may 
by rule provide.” 

Under the present system all cases are filed in the office 
of the secretary of the court, who sets up a master calendar 
under the supervision of the presiding judge, and who sends 
matters to the various departments in accordance with the 
special assignments of the judges. San Francisco has an appel- 
late department.” 

There are several other special departments presided over 
by judges specially assigned after selection by vote of the 
entire bench. These include law and motion (one judge), 
probate (one judge), criminal (three judges), extra session 
(one judge), juvenile court (one judge), and of course the 
presiding judge’s department. These assignments rotate. 
Criminal cases are heard at the Hall of Justice, a building de- 
voted to law enforcement and criminal adjudication. All 
other departments of the Superior Court of San Francisco are 
located in the City Hall, at the Civic Center, with the excep- 
tion of the juvenile department. Juvenile cases are filed and 
heard at the Youth Guidance Center (1. e., the juvenile court), 
which has its own recently built physical facilities in an outly- 
ing part of the city. Criminal actions in the nature of prosecu- 
tions against adults for contributing to the delinquency of 
minors are filed and heard at the Youth Guidance Center rather 
than with the other criminal cases. 

The domestic relations department is of most interest to 
this study. Unlike the probate and juvenile judges, who con- 


*°The number of judges in the Superior Court of Los Angeles has now 
been increased to eighty. 

** Ibid. 

** Am. Stats., 1953, C. 206, S. 7- 
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tinue in their assignments for a year before the office is rotated, 
the domestic relations judge (whose duties also include hearing 
mental cases) remains with this docket for only six months. 
It is regarded by the judges as a particularly trying and un- 
rewarding assignment: a kind of legal “K. P.,” as one of the 
judges described it. Despite its name, the domestic relations 
docket does not include decretal hearings on divorce, separa- 
tion, bastardy, or other matters, but instead is confined solely 
to hearing such preliminary and temporary motions as those 
for alimony and child support pendente lite, for writs of habeas 
corpus to obtain possession of a child taken from the custodial 
parent, for orders to show cause and other proceedings leading 
to enforcement of delinquent payment orders, and for post- 
decretal motions asking a change in custody or support. De- 
cretal hearings in both contested and uncontested divorces go 
onto the master calendar as assigned to the presiding judge’s 
department, and are by him assigned daily to judges on general 
assignment. Uncontested matters, assigned by the secretary the 
previous day, are usually disposed of between 9:00 and 10:00 
A.M., some by the presiding judge, some by judges on general 
assignment. Contested cases are shuffled into the daily work 
of the presiding judge or one of the generally assigned judges 
by the presiding judge himself as the condition of each day’s 
docket permits. On August 22, for example, nineteen uncon- 
tested divorces appear on the master calendar. The daily aver- 
age dispositions for the year 1951 may be estimated, from gen- 
eral yearly totals available, as approximately thirteen to four- 
teen uncontested cases per day, and a little less than one” of a 
contested case per day. Thus the domestic relations calendar 
is in fact, as the presiding judge expresses it, “not a domestic 
relations calendar at all, but a specialized law and motions 
calendar for domestic relations cases.” 

In July, 1951, according to the secretary of the court, a 
total of 391 divorce actions and 38 annulment actions were 
filed, 38 annulments disposed of on the uncontested calendar, 
194 interlocutory divorce decrees entered on the uncontested 


*° Nine-tenths. 
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calendar, and 189 matters disposed of by the domestic relations 
calendar. During the fiscal year ending June 30, 1950, the 
Superior Court of San Francisco rendered 3,170 judgments in 
uncontested matters, 234 judgments in contested matters, dis- 
posed of a total of 3,404 domestic relations cases, and dis- 
posed of 4,698 orders to show cause and motions.” 

To display the background against which this study was 
made, it may be of general interest to note that during the two 
weeks beginning August 18 the call of the domestic relations 
calendar ranged from a daily total of 34 to 19 cases, and that 
an average of II to 12 matters were finally disposed of per 
day, the rest being continued* or placed off calendar for 
failure to answer call. During the latter of those two weeks, 
102 divorce petitions were filed, and judges of the superior 
court granted 58 divorces and five annulments. 

A request for information to the Judicial Council of the 
State of California elicited the following information. After 
the California Youth Commission recommended that the coun- 
cil look into the possibility of setting up a family court, a 
committee was organized to look into various matters touched 
upon by recent study recommendations. It was reported that 
one of the judges on this committee, sitting as a superior 
court judge in San Diego, California, had conducted an experi- 
ment in his own court to unify all judicial process affecting 
children. Through the courtesy of the committee, a copy 
of the preliminary draft of the committee report has been 
made available. It shows that an interesting experiment in 
unifying the judicial and probation services with respect to 
juvenile and criminal matters has taken place. But nothing 
in the report indicates that any attempt has been made to 
integrate juvenile and domestic relations cases. Such inte- 
gration would be the first essential step towards the establish- 
ment of a family court. 


*7 Judicial Council, of. cét., p. 44. 

** Similar figures for Los Angeles for the same year: uncontested 17,148; 
contested 975; new trials 4; total disposed of 22,858; orders to show cause 
and motions 13,036. 
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Section V. Domestic RELATIONS INVESTIGATORS 


For some time Los Angeles has had six domestic relations 
investigators assigned to the domestic relations calendar in 
that county. In 1951 the San Francisco superior court judges 
obtained the passage of a statute permitting employment of 
two domestic relations case investigators, each at a salary of 
$4,200 per annum, in counties of between 750,000 and 900,- 
000 inhabitants—i.e., in San Francisco County.” One investi- 
gator was obtained approximately six months prior to this 
study, which thus has an unusual opportunity to observe and 
describe the initial development of a new court service operating 
in domestic relations cases exclusively. It is particularly inter- 
esting, and relevant, that the need for this service was felt by 
the judges. 

Prior to their initiation of the use of investigators work- 
ing directly under the domestic relations judge at City Hall, 
the San Francisco Superior Court had attempted to obtain 
the services of trained fact-finding and plan-making personnel 
for divorces involving children by the method of referring 
certain cases to the juvenile court (Youth Guidance Center) 
staff for its investigation and recommendation. As has been 
noted, the juvenile court is inherently a part of the superior 
court although it is separately housed and staffed, and the 
juvenile court judge is a superior court judge specially as- 
signed on a rotation basis. All judges and attorneys inter- 
viewed in San Francisco agreed that the plan now in operation 
—that of a specialized domestic relations investigator assigned 
to that docket—is infinitely superior to the system of reference 
to juvenile court staff. Reasons included heavy caseload of 
juvenile court workers, different in orientation, and necessity 
for quick disposition of domestic relations matters. The con- 
trolling reason appeared to this writer to be the need felt by 
the superior court judges for immediately available staff work- 
ing close by and accountable only to the domestic relations 
judge. One judge put it this way: 


2° DEERING’S CODE OF CIVIL PROCEDURE OF THE STATE OF CALIFORNIA 
Saez Oa 
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“We used to get a twenty-page dissertation on subconscious 
mother-rejection after about a month. Now we get a short re- 
port on the basis of which we can decide what to do with the 
children, worded so that the attorneys can work with it, and 
reaching us in time to be of some help in solving the judge’s 
problem, which is to do something with case number so-and-so 
by two o’clock on a date certain when set for hearing.” An- 
other judge: “The unworkability of the references to juvenile 
court had nothing to do with the efficiency of that staff. On 
the contrary. Their attention over there is where it ought to 
be: on the making of long-range plans for the child. They 
are not focused, nor should they be focused, on the legal 
problems inherent in our immediate situation: that of disposing 
forthwith of a motion for custody or support. When we want 
long-range child planning, as we occasionally do, we can still 
marshal the resources of the juvenile court by means of our in- 
vestigator. She knows both languages.” | 

With this view the juvenile judge is in agreement, as are 
the members of the juvenile court staff with which interviews 
were had. Because of the workload of the juvenile court staff, 
because of the physical distance between the Youth Guidance 
Center and City Hall, and because of the difference in focus, 
the juvenile court personnel also believe it best for the do- 
mestic relations judge to have his own investigator rather than 
to refer cases to the juvenile court. This is an outstanding 
example of the way in which two specialized divisions of the 
same court, both dealing with family problems, develop to- 
ward separate tribunals, each with its own staff. Possible dupli- 
cation or rivalry could be avoided, and effective use of spe- 
cialized personnel insured, by extending unified judicial control 
over both divisions. 

During the first half of 1952 only one investigator was on 
duty. In July she reported to the judges’ meeting that during 
her first six months she had investigated 109 cases, had recon- 
ciled several couples, had obtained employment for a number 
of destitute mothers, and that through a local group called 
the Guardsmen had arranged for many needy children to be 
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sent to summer camps. At that meeting, the judges designated 
her chief domestic relations investigator and approved the 
appointment of an assistant investigator. Description of the 
service as observed is included hereinafter. 

The legal function, and hence the possible operative limits, 
of the domestic relations investigators has been restricted by 
judicial decision in California. In McGuire v. Superior Court, 
137 Cal. App. 272 (1934) a two-year-old child was awarded 
to its mother pending the decretal hearing and pursuant to a 
court order based solely on the report of the investigator. The 
Supreme Court of California eld that where the stipulation 
under which the investigator’s report was admitted referred to 
“additional evidence the parties desire to present,” and where 
the court refused to permit the father to introduce evidence, 
the court order was void for want of jurisdiction and the father 
was entitled to a writ of habeas corpus to recover possession 
of the child. 

The leading case is Washburn v. Washburn, 49 Cal. App. 
(2) 581 (1942). There a postdecretal hearing involved cus- 
tody of a girl, nine, and a boy, five. The father sought a change 
of custody because of the alleged unfitness of the mother. On 
stipulation, the case was referred to the investigator. On the 
basis of her report, introduced into evidence, the court gave 
the children to the father. Neither the report nor the investi- 
gator’s oral evidence interpreting her findings were restricted 
to the period subsequent to the decree, and no change of cir- 
cumstances was shown. In a long opinion the court reversed the 
order of the trial court, saying that no court may delegate 
judicial authority to administrative investigators or to other 
subordinate officials attached to the court. At p. 589, the court 
said: 


It is the constitutional right of every citizen and every litigant to be 
governed by the law as expounded by the judges, and not by officials 
or employees provided by the legislature to assist a judge or an ad- 
ministrator or any employee in a quasi-judicial capacity. Such help 
as may be accorded to a judge . . . may never be permitted to reach the 
point where someone else decides the case or . . . issue before him. 
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Investigators provided by the legislature for the Domestic Relations De- 
partment . . . are investigators only; nothing more. They are not court 
assistants nor are they endowed with a single judicial attribute. It is 
neither their province to recommend a decision nor to decide a single 
issue that comes before the court. They do not rank with special 
masters, commissioners, or auditors. They have not even power to 
administer the oath or to take evidence. It is not contempt of court 
for a witness or a party to deny them information. They may act as 
messengers of and acquire information for the judge, but in no event 
may their influence upon the chancellor guide or control the decision 
Of a Cause... . 

There is here no need to mark the exact boundaries beyond which 
an investigator may not go as to matters which have transpired sub- 
sequent to a decree. It is enough to say that an investigator stands in 
no better position than an ordinary witness, and must be available for 
complete cross-examination on any matter on which he or she reports 
at the instance of a judge. Moreover, an investigator may make no 
secret report, but stands like any other person—subject to an order of 
contempt if he does. There is no back door to the courts for witnesses, 
because there appears over the years to have been a popular misappre- 
hension by the courts as to their relation to their attaches under the 
statutes. (Cf. Wigmore on Evidence (3d ed.) vol. 1, p. 111; Bestel 
v Bestel, 153 Ore. 100) 

In the instant case the report submitted violates nearly all the rules. 
It does not possess a single vestige of judicial restraint. Aside from 
“recommending” a change of custody from the mother to the father, 
the report, which occupies 15 printed pages of respondent’s brief, is 
a very partial and extreme brief and argument for defendant. Instead 
of seeking FAcTs during the period suBSEQUENT to the interlocutory 
decree and bearing directly on the issues involved, made necessary by 
the order to. show cause, the report goes back thirty years to narrate 
the matrimonial history of plaintiff’s mother and sister, as well as that 
of her closest friend. It eulogizes the country home of the father, but 
reaches conclusions as to his own conduct which are not supported... . 
It is almost entirely hearsay, and most of it is hearsay piled upon hear- 
say, with ample ground for appellant’s complaint that the report im- 
pales her on the apex of a pyramid of neighborhood gossip and hearsay. 
It contains medical diagnoses and conclusions incapable of acceptance 
from such a source and directly conflicting with the sworn testimony of 
a qualified physician. 
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This unfavorable view of the investigator’s function was mod- 
erated in Fewel v. Fewel, 23 Cal. (2) 431 (1943), in which 
the court Aeld it reversible error to change the custody of 
children of divorced parents from mother to father on the basis 
of the recommendations of a court investigator who had sub- 
mitted a confidential report to the judge, and where the court 
failed to consider the affidavits of the mother who had no op- 
portunity to cross-examine the investigator. But in this case 
the court specifically overruled the Washburn case in so far as 
that case held that the investigators are mere messengers, say- 
ing, at p. 435: 
‘They are in a position to produce . . . evidence . . . not otherwise 
available at all and certainly not otherwise so expeditiously. As un- 
biased and trained observers they may gain at first hand information 
which is of vast importance to the court and to the children . . . and 
parents, all to the end of giving actual vitality to the proposition that the 
children’s welfare shall be paramount in determining custody problems. 
. They are far more than ‘messengers’ of the judge without ‘prov- 
ince to recommend a decision.’ 


But, the court continues, the decision must remain that of the 
judge, the reports must be presented in affidavit or otherwise 
under oath, and the investigator must be available for cross- 
examination. The investigator may not make a private report 
or recommendation to the judge, or any recommendation in- 
dependent of the evidence upon which it is based. Also, the 
report is advisory only and the judge has the right to disre- 
gard it, under the holding in Prouty v. Prouty, 16 Cal. (2) 190 
(1940). 

In most jurisdictions, such reports are used to supplement, 
not replace, the testimony of the parties. In some jurisdictions 
it is customary for the parties, with the approval of the court, 
to agree and stipulate that the issues (or a particular issue) may 
be investigated by the caseworker and his report will be re- 
ceived subject to the right of both parties to cross-examine and 
introduce testimony of additional witnesses (but not additional 
testimony of witnesses already examined by the caseworker, 
except for good cause shown), the judge of course being free 
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to reject, modify, or approve the recommendation. In practice, 
rarely is additional evidence sought or does the judge wholly 
reject the recommendation; not so rarely does he modify it. 

For instance, in a recent important habeas corpus case in 
an Eastern court involving child custody and fifty or sixty 
witnesses located in San Francisco, Sacramento, Los Angeles, 
San Diego, and La Jolla as well as in the East, counsel after 
examining and cross-examining both parents decided to send 
home the numerous witnesses present under subpoena and ad- 
journ the case for a court investigation. A stipulation some- 
what as above indicated was approved by the court, who as- 
signed the investigation to a caseworker and a clinical psy- 
chologist. The investigation took two or three months. When 
the report was submitted, neither counsel cared to cross-ex- 
amine either investigator or to offer additional evidence. 
Neither took any special exception. The case was so close that 
the two investigators differed in their ultimate recommenda- 
tions. When the judge announced his decision the aggrieved 
party announced that after so complete and impartial an in- 
vestigation, it would be useless to appear, because, although the 
case was very close, no reviewing court would care to substitute 
its judgment for that of the trial judge. 

Query: If the parties had drafted their stipulations more 
carefully, might the Washburn case have been decided other- 
wise? In any event, in most jurisdictions the final decree 
awarding custody would be deemed to have rendered every- 
thing prior thereto res adjudicata, and the aggrieved party 
would have been remitted to his remedy by appeal rather than 
to retry the custody issue under the guise of a motion to modify 
after the time for appeal had elapsed.*° 

In Michigan, the Friend of the Court has statutory power** 


"See Rea v. Rea, 195 Oregon 252,245 P (2) 884, upholding custody 
order made by court after considering report of independent investigator upon 
consent of both parties to investigation. And see 35 A.L.R. (2) 629 “Consider- 
ation of investigation by independent agency or the like in making or 
modifying award as between parents of custody of child.” In addition to 
California cases noted above, see also Biles v. Biles (1951) 107 Cal. App. 
(2) 200, 236 P (2) 621 (report of probation officer). 

*2 552.253 Comp. Laws Micu. (1948). 
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to investigate and make recommendations concerning custody 
and support for children without regard to the wishes of the 
parties or their attorneys. The Friend may compel the at- 
tendance of witnesses, and may use contempt proceedings to 
obtain information. The court may designate the Friend as 
referee in certain cases. In Wayne County (Detroit), all child 
support is made payable through the Friend’s office, and legal 
custody of children is sometimes given to this officer. 


Section VI. Custropy ro TuHirp Parties 


One further aspect of the basic legal position of the court 
with respect to the making of custody orders should be men- 
tioned in order to make the San Francisco picture more under- 
standable. Because of a strong line of decisions, the right of 
one of the parents to custody is apparently regarded as insur- 
mountable—in other words, California courts seem not to 
regard themselves as free to give custody to a third party, such 
as a grandparent, where one of the parents is immediately 
available.*” The basic doctrine appears to be the same in Cali- 
fornia as elsewhere: the parent has a right to custody except 
where shown to be unfit. But as interpreted by California 
courts, a showing of unfitness of both parents does not justify 
the divorce court in giving custody to the domestic relations 
investigator, or in asking a public or private child agency to 
find a home for the child and to supervise the home. So far 
as could be learned, California courts in general and the San 
Francisco court in particular never give custody to a third 
party except—in very rare cases—to a grandparent on a tem- 
porary basis.** This practice severely restricts the practical 
authority of the court to exercise its continuing responsibility 
toward the children of divorced parents. Also, there are serious 
dangers inherent in separating legal and physical custody— 
e.g., who is legally empowered to authorize emergency 
surgery? 

Several techniques have been devised to mitigate this limi- 
tation on the court’s power to work out a practical solution to 


aa See, for example, Wilkinson v. Wilkinson, 105 Cal. App. (2) 392 (1951). 
*" A reader inquires: “Doesn’t California have any unfit parents?” 
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the problem of child custody in cases where neither parent is 
a proper custodian: 

1) Occasionally the “legal custody” is given jointly to the 
parents but “physical custody” is given to a grandparent or to 
a child-caring agency. This plan appears to be restricted to 
short periods of time, so that the court may have leisure to de- 
cide whether to: (a) file a neglect petition in juvenile division, 
or (4) give custody to a parent who has demonstrated ability 
to work out a plan which the court can approve. As observed, 
alternative (a) seems to be very infrequently used owing to 
the present policy of the juvenile court to be very conservative 
in accepting neglect petitions, especially when they concern 
children of divorced parents. 

2) Sometimes the decision on a custody order is reserved by 
continuing the hearing, to give the parents a chance (either 
with or without the investigator’s help) to work out an ac- 
ceptable plan for the child. 

3) Sometimes a temporary order of custody is made in a 
case where both parents are known irresponsibles, with the 
thought that the local district attorney will probably come in 
on a cruelty, nonsupport, or similar action which will lay an 
adequate foundation for juvenile court contact with the child. 
This device was described approvingly by several San Fran- 
cisco attorneys, who note that it has the advantage of saving 
the time of attorneys for parties to the divorce action. While 
the attorney’s desire to avoid unprofitable postdecretal en- 
forcement bickering is understandable, the practice of letting 
the enforcement of a superior court order go by default, so 
that it is necessary for the district attorney to institute separate 
legal action to obtain support, seems iniquitous. 

Interestingly enough, in view of the fact that the juvenile 
and domestic relations and probate dockets are part of the 
same court, the exact jurisdictional boundaries of the three 
appear to be a problem in California, as in states where the 
two courts are structurally separate. See In re Lukasik, 108 
Cal. App. (2) 438 (1951), discussing the powers of domestic 
relations, of probate, and of juvenile divisions with respect to 


22 FAMILY CASES IN COURT 


the custody of children of parents whose divorce decree is the 
subject of a pending appeal. There a writ of prohibition was 
granted to prevent a grandmother from nullifying the do- 
mestic relations judge’s custody order by means of a guardian- 
ship proceeding in the probate division. 


Secrion VII. CoMMiIssiIONERS 


The California statute provides for court commissioners, 
empowered to make orders in ex parte matters and to take 
proofs and make recommendations in a variety of legal pro- 
ceedings.** In Los Angeles County, support and custody mat- 
ters are frequently referred to one of the nine commissioners 
assigned to the court.*® But in San Francisco, which oddly 
enough has only one commissioner, no domestic relations mat- 
ters are included in the duties of this court assistant. 


°* DEERING’S CODE OF CIVIL PROCEDURE OF THE STATE OF CALIFORNIA 


ss. 259 et Séq. 
*° Tbid., s. 259a par. 5. Only one of the nine was assigned to the domestic 


relations judge in September, 1952. 


Chapter II 
SAN FRANCISCO: THE OPERATION 


Section I. In THE CouRTROOM 


HE DOMESTIC relations judge arrives at his City Hall 

courtroom, after a tour of duty in the mental ward of a 
local public hospital, about 9:30 a.m. By this time the court- 
room is crowded with litigants, witnesses, and attorneys. It is 
the practice for one of the two domestic relations investigators 
to follow the morning call from a seat at counsel’s table out- 
side the railing which separates the judge, witnesses, partici- 
pating lawyers, clerk, and reporter from those not actively 
taking part in a case being heard. From this position, she takes 
notes on cases, holds herself ready to take the stand to testify 
concerning a report she has prepared, or to receive a new case. 
In the latter event, she may forthwith take the parties one at 
a time into the judge’s chambers to conduct preliminary inter- 
views, after which she may hold a brief consultation with the 
judge and counsel so that the date and general tenor of the 
next hearing can be planned. 

For example, on Monday, August 25, the application of a 
father for a writ of habeas corpus to obtain from his own 
mother possession of his four-year-old boy came on to be heard 
after continuance from Thursday, August 21. The facts were 
that the father and mother of the boy had obtained a divorce, 
that both had remarried, and that the boy’s paternal grand- 
mother had taken the boy into her own custody and had hidden 
away with him in the hills for an extended period of time. The 
evidence tended to suggest that she disapproved of her son’s 
second wife. At the first hearing the defendant appeared some- 
what belligerent, but after strong representations by counsel 
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and judge, she had agreed to produce the boy. At the time of 
the second hearing, the child was in the courtroom. At one 
point he was the object of a physical struggle between his 
father and grandmother. The child’s own mother, who now 
lives in Nevada, also appeared in the courtroom and expressed 
a willingness to take the boy, as did the second wife of the 
child’s father. Here the court adjourned the hearing and re- 
ferred the case to the domestic relations investigator, who took 
the parties into the judge’s chambers for interview. Later in 
the day her recommendation was accepted: legal custody to the 
father, right of visitation to the mother. The two younger 
women responded to the threat of the grandmother by working 
out an amicable agreement with reference to visitation.’ 

In the opinion of one of the general assignment judges, 
“The toughest cases we have are those in which the parents of 
children have remarried and the grandparents have been taking 
care of the kids.” 

Of the twenty or so cases on a morning call, most will be 
disposed of one way or another by 11:30 or 11:45. Attorneys 
report at the opening of court with their parties, but if as 
often happens one of the attorneys is elsewhere engaged in 
court when the case is called, the clerk passes his case to the 
heel of the call and reaches it later in the day. The proportion 
of continuances seems low, and the number of dispositions per 
day good. It was interesting to contrast the system in use here 
with that in Los Angeles, where the domestic relations judge 
spends the entire day calling cases, discussing with counsel the 
nature of the pending matter and the amount of time which 
will probably be necessary to dispose of it, and in selecting a 
judge or commissioner to whom the parties are then sent. 

Despite the celerity with which matters are disposed, how- 
ever, an outstanding impression is made by the care, gentle- 
ness, and patience of the judge. His concern for the real facts 
and for the human equation prevent any case from receiving 
superficial or perfunctory disposition. The present? domestic 





*In the Matter of the Petition of R Vu. ———=5 NO, 27725. 
* That is, during observation: in August, 1952. 


SAN FRANCISCO: THE OPERATION 25 


relations judge is much concerned to preserve a calm, civilized, 
and sympathetic atmosphere, and it seemed to this observer 
that a large part of his courtroom time is spent in this en- 
deavor. To accomplish the purpose, he uses a low voice, a 
sympathetic if dignified manner, and such devices as interrupt- 
ing when parties grow heated, interpolating a pleasantry to 
dispel tension, and frequently taking a case under advisement 
for decision later in the day so that the decision need not be 
announced in open court before emotionally disturbed litigants. 
Attorneys are aware of this concern of the judge, and seem 
sometimes to take advantage of it by pressing further into the 
merits of their cases than is strictly necessary in preliminary 
matters. A case in point is the “betrayal” matter described 
hereinafter. 

In so far as the work of the domestic relations judge is 
concerned, several outstanding factors were noted during the 
two weeks of formal and one week of informal observation. 
They will be briefly discussed. 


Section IJ. PREDOMINANCE OF FINANCIAL INQUIRY 


More than half the time spent by the judge in the court- 
room is concerned with establishing the financial or budgetary 
facts upon which the alimony or support order will then be 
made or altered; these financial matters constitute the basic 
issue in about two-thirds of the matters before him. Of this 
phenomenon, common to all courts dealing with divorce, an 
experienced judge comments: ‘This is characteristic of al- 
most al] attorneys and court workers, because the litigants— 
—believing their marriage dead—can see only money as a 
medium for ending their misery.” 

In most cases, there is no real disagreement between the 
parties; only the tardy realization that divorces cost money 
and that two households cost more to maintain than one; 
the felt pressures of rising inflation; the need for an authori- 
tative division of what income there is, though patently it is 
not enough to go around. This basic factor appears again and 
again: what, really, is Joe’s take-home pay? Shall we deduct 
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for the furniture, since he is paying for it, or shall we keep in 
mind that she insisted on buying it? Who needs the car most? 
Does the boy need to go to a private military school, or is the 
public high school not only cheaper but better for him?* How 
much does a bartender make: shall we count tips or not? Can 
you get a reliable baby-sitter for less than $20.00 a week? The 
wife has waived alimony and has gone to work, but with food 
and clothes the way they are and the little girl’s health being 
what it is, shall we not increase the child support order? What 
if he can (as he can, in most cases) reasonably account for 
every cent of his pay without imputation of extravagance? 
(As the judge often says: “Child support has to come off 
the top.”) 

They have been married for forty years. He does not 
make much money as a laborer, considering his age and the 
winter and strike layoffs, but she has had eleven operations 
and needs another one: what about the hospital bills? In 
another case, both are pressers in a cleaning establishment. 
Their combined income will hardly support the children. What 
to do? In one case, the husband, a salesman on commission, 
has continued their fifteen-year practice of turning all his 
checks over to her. To her complaint that the money does 
not go around, the judge held the husband’s reply a good 
one: “You get it all, and you’re the business manager!” In 
another, a still-fond husband willingly agreed to give his 
wife custody of the television set, saying in a half-whisper to 
the judge: “By the time I get it paid for, Pll work out a 
reconciliation.” Where a man in grave arrears, however, 
appeared to have quit his job rather than face paying up, 
the judge was less agreeable. “Continued one week: pay up 
or go to jail. It’s just as simple as that.” 

The sizable group of cases in which the husband is in 
the armed services or in the merchant marine presents a special 
financial problem. So do those in which two sets of dependents 
are to be supported. Example of both (there is much over- 


* Objection to admission of the school’s report on the boy as hearsay was 
regarded by the judge as “technically good.’ Authority could be found for 
the other view. 
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lap): A warrant officer making $242.11 a month, and currently 
“on maneuvers,” has four other children by a common-law 
marriage, in addition to a four-year-old child and an expected 
infant by the wife who is suing for divorce. The four-year- 
old is a cerebral palsy patient with a club foot. The warrant 
officer is not willing to pay lying-in expenses, and admission 
to an army hospital presents a tangle of legal difficulties which 
concern counsel for some minutes. Comments the judge: “A 
lot of responsibilities to shoulder on a warrant officer’s salary.” 

Aside from the final authoritative decision when the facts 
have been ascertained concerning (1) the parties’ incomes 
and (2) their expenses, it seems an extravagant waste of able 
judicial manpower to have the judge spending as much time 
as he does in this court on establishing the facts. It is for this 
reason that such jurisdictions as Ohio and Michigan, inter alia, 
require prior investigation by court employees. A member 
of the court staff points out that adversary questioning is 
not an efficient way of obtaining such facts, since they depend 
on consultation of records usually not available in the court- 
room and since the questions touch off a good deal of futile 
nonfactual bickering between the parties. To one used to a 
system wherein precourt establishment of financial data by an 
impartial court investigator is routine in all divorce cases, this 
one seems very strange. 

By the use of a simple questionnaire, the domestic re- 
lations investigators, a commissioner, or even a clerk if prop- 
erly supervised, could establish the firm facts upon which 
financial orders need to be based, with a saving of considerable 
judicial time for matters more worthy of the judge’s talents. 
Such a questionnaire is said to be in use on an experimental 
basis in a county adjoining San Francisco, but was not directly 
observed. An alternative method of accomplishing the same 
result, it has been suggested, is to improve the attorneys’ 
preparation practices, which appear to be less than thorough 
in some cases. According to one judge, the small fees com- 
manded in domestic relations practice do not conduce to the 
thorough preparation of these cases. Perhaps the legal aid 
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movement will in time solve this problem. Another alterna- 
tive is the use of a pretrial hearing to establish the availability 
of adequate factual data before proceeding in the courtroom. 

With respect to practices of attorneys, it should be noted 
that most appear to co-operate vigorously with the judge’s 
policy of working matters out for the best interests of all 
concerned with as little rancor as possible. The usual sprin- 
kling of eager advocates were concerned with little, if any- 
thing, beyond putting on a good show for the client and spec- 
tators and collecting a fee. One such, who represented a plain- 
tiff in a “betrayal” action, was informed by the judge that no 
fee would be allowed and no disposition made until he filed 
a motion for lying-in expenses on behalf of his client (the 
sole prayer was for attorney’s fees). On the other hand, an 
attorney was observed who, after eliciting the facts with re- 
spect to the husband’s income and noting that there were four 
small children to be supported, asked the court to note his 
stipulation that he would waive any and all attorney’s fees 
due pending final disposition of the case, at which time he 
would work out an installment plan with the husband. He 
represented the wife. Many courts make a routine practice of 
delaying any order for attorneys’ fees until children are taken 
cate Ob 


Section III. ANTAGONISM 
A. Two Witness Chairs 


An unusual feature of this courtroom, which may be unique, 
is the use of two witness chairs, placed side by side in a 
position parallel with the judge’s bench on a slightly lower 
level. When a case is called, both husband and wife are 
escorted past the railing, give their names to the reporter, 
step onto the dais, and are seated side by side with elbows 
touching. This physical proximity enhances the aura of hos- 
tility, usually engendered in any adversary proceedings re- 
garding the disputes of married partners. The judge says that 
most of the matters here come on for hearing within ap- 
proximately two weeks of the parties’ separation, or are the 





SAN FRANCISCO: THE OPERATION 29 


result of some postdecretal outbreak of hostility causing one 
party to seek a change in decretal provisions. Symptoms of 
emotional stress such as uncontrolled speech, tears, and the 
like are not infrequent. 

This explosive atmosphere is a major problem to the 
judge. He points out that, as is their habit from long con- 
ditioning, the attorneys appear to take fire from the clients, 
and when ignited much intensify the atmosphere of hostility 
by their skilful verbalizing of the subject in dispute.* The 
parties themselves, in turn, their “wounds rubbed raw” by 
the questions and by the attorneys’ heated argument, are 
plunged even more deeply into emotional conflict. The judge’s 
problem, as he points it out, is that this actively prevents him 
from serving the parties by accomplishing the immediate ob- 
jectives, which are to ascertain the facts about the income 
and expenses of the parties and to make the best plan for 
the children. One case upon which the judge commented was 
that in which a couple engaged in acrimonious dispute, with 
counsel participating and all four growing louder and less in- 
formative, until the judge skilfully put an end to the skirmish 
by introducing a neutral topic of discussion, whereupon the 
attorneys fell to discussing a technical legal point among them- 
selves, and the husband and wife, in their adjoining chairs, 
grew slowly more calm. After a few moments the husband 
reached into his vest pocket and handed to his wife a handful 
of mail. Thanking him with a courteous smile, she received the 
handful and shuffled through her letters, pausing now and then 
to make a comment in the friendliest possible way. At this 
point the judge resumed the hearing, taking over the question- 
ing himself, and in short order had worked out a support plan 
in which both parties concurred. The judge wonders why the 
violence is necessary, and what it contributes to the proper dis- 
position of the motion for temporary alimony. 


“See p. 144 of Justice Bernard Botein’s book, Trial Judge (Simon and 
Schuster, 1952), where the judge comments on the difficulty of trying do- 
mestic relations cases. He comments that the hatred of the parties for each 
other seems to infect their lawyers, so that “the most decorous of lawyers 
snap and snarl at one another.” ' 
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Getting rid of the two witness chairs, using only one of 
them, or allowing one party to remain at counsel table seem 
obvious methods for alleviating this difficulty. But the two- 
chair system is said to be a cherished tradition of the San 
Francisco court for the reason that it is thought to save time. 
One might suppose the time so saved is now lost in calming 
witnesses. On one occasion during observation, a wife be- 
came so hysterical because of the husband’s proximity that 
counsel asked, and obtained, permission for the wife to retire 
from the witness chair. 


B. Interspousal Warfare 


Finances are not the sole cause of conflict in the domestic 
relations courtroom. Many cases display advanced stages of 
bitter personal conflict between the spouses, as where a re- 
straining order was sought to protect the wife from physical 
abuse by the husband, or where the wife waived alimony but 
reserved a claim for medical expenses arising from injuries 
inflicted by the husband, or where the husband alternated 
between pleas for reconciliation and attacks with a knife. In 
one case counsel sought increased alimony for a wife who had 
been hospitalized in a mental institution as a result, it was 
alleged, of the stress of a long-drawn-out divorce suit. No 
cases were encountered in which the husband sought the court’s 
aid in connection with battle wounds inflicted by the wife, but 
it has recently been suggested® that such wounds are often 
sustained by men in the form of damage to heart, blood pres- 
sure, digestive apparatus, or general nervous system, and that 
such damage is more likely to be silently absorbed by the man 
than verbally displayed in divorce litigation. 

In one interesting case, however, the husband did com- 
plain: a Scandinavian seafarer of more than middle age, he 
had married a sturdy Russian woman recently returned from 
Shanghai. She was the widow of a deceased jeweler in that 
city, and not only had brought with her some of the stock in 
trade, but had a job as a maid in a motel at eight dollars a 


*Mowrer, The Family, p. 239, quoted at p. 591 of Fowler V. Harper’s 
casebook, PROBLEMS OF THE FAMILY (Bobbs-Merrill Company, Inc., 1952). 
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day. He married her. But after a few months she quit her 
job and drew out all the money he had placed in a joint 
savings account. He then filed suit for divorce. A preliminary 
hearing sought to establish her qualifications, asserted on cross- 
petition, for alimony pendente lite. Her right to this depended 
on the existence of the jewel chest. The information was 
difficult to obtain, whether because of her reluctance to speak 
or because of the language difficulty it was hard to judge. 
Finally her counsel confessed a working knowledge of the 
Russian tongue, with a plea for the court not to misinterpret 
his familiarity, and he asked her in that language whether 
she had the jewels in her possession. She admitted she had, 
and counsel withdrew her petition for temporary alimony. 


C. Antagonism in Cases involving Children 


Like many judges dealing extensively with divorce cases, 
the domestic relations judge in San Francisco during this 
study had occasion to note the frequency with which parents 
who would normally be good and considerate protectors of 
their children seem to use them as weapons against each other 
during divorce litigation. The court in such cases has special 
responsibility toward the children. Since the decree destroys 
the legal bonds upon which the children depend, the court 
must make a custody and support plan which will be for the 
best interests of the children, and must see that this plan is 
carried out during their minority. In legal phraseology, the 
court has a parental responsibility toward the children, who 
remain its wards. Where the parents are preoccupied with 
their own battle, it is difficult for any court to obtain solid 
factual information upon which a good plan can be worked 
out, and even more difficult to protect the children from suf- 
fering incurable harm from the parental warfare. 

Most such cases are now referred to the domestic relations 
investigators. The existence of a nonpartisan and objective 
observer not involved with either side of the controversy is 
especially useful where children are involved and where each 
parent regards the other as unfit to take custody. It was noted 
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during the field period that the majority of cases referred 
to the investigators fall into this category, and that attorneys 
appear enthusiastically to welcome the investigator as a means 
of obtaining proper solutions in this type of conflict. Both 
are trained social workers. One has had a wide background 
of experience in various Catholic and public child-caring agen- 
cies, in public welfare work, and in juvenile court presentation. 
Their skill in easing emotional tension and in enabling the 
parents to confer in an easy, understanding, and constructive 
atmosphere contrasts dramatically with the exaggerated ac- 
cusations heard in the courtroom, and often results in the 
working out of a plan entirely satisfactory to both parents 
without subjecting the child to the punishment of participa- 
tion in the courtroom battle. In practice, children are not 
permitted to testify against a parent in the San Francisco circuit 
court except in most unusual circumstances. On two occasions, 
however, it was noted that children who were the objects of 
disputed custody hearings were present in the courtroom dur- 
ing the hearings. In most jurisdictions with which the writer 
is familiar, this is not tolerated. 

Numerous examples might be given of antagonism be- 
tween spouses in cases involving children, and of the methods 
evolving in this court to solve their problems. The following 
may suffice: 

The father of three children, aged seven, five, and three, 
stated through his attorney that the mother had left her family, 
that she was unfit to keep the children, and that he had hired 
a suitable housekeeper for this purpose. He asked custody. 
But her attorney stated that it was the husband who took the 
children away from her, that the father was unfit, and he asked 
that she be given custody. At this point, her attorney sug- 
gested referring the case to the domestic relations investigators 
for investigation of the child custody point. His attorney 
readily agreed to stipulate to this effect, and they orally made 
a joint request that the chief investigator (who happened to 
be on court duty that morning) begin forthwith. The judge 
agreed, adjourned the hearing for two weeks, and the in- 
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vestigator took the parties into the judge’s chambers forth- 
with, one at a time, for preliminary conference. Note that 
the attorney’s stipulation is an essential preliminary for the 
use of the domestic relations investigator in this court. It 
is preferable for the court to have power, when attorneys re- 
fuse to stipulate, to refer cases to the investigator as to a 
referee or master. For legal reasons already mentioned the 
system in San Francisco is developing around the stipulation 
in all cases. 

In another case a taxi driver and an artists’? model, parties 
to a pending divorce action, had a long history of conflict over 
their child. The record showed that a previous juvenile court 
petition based on neglect had been suspended when a foster- 
home plan was made by the parents with the help of a Catholic 
agency, which also gave voluntary casework help. Several 
foster homes had proved unsuccessful because of the aggres- 
sive animosity of the parents towards each other. On one 
occasion the father took the boy to Alaska. This case was re- 
ferred to the domestic relations investigator prior to this 
study, and its record was read as a case history. The recom- 
mendation of the investigator was that neither party was suf- 
ficiently mature to receive custody at the time of the investi- 
gation, and that legal custody be given to the mother but that 
a neglect petition be filed in juvenile court. At the time the 
case history was read, the juvenile court had not acted on the 
petition. A member of the juvenile court staff indicated doubt 
that the petition would be received. 

Another case involved a divorce decree entered in 1947, 
giving custody of a boy, nine, and two girls, eight and six, to 
their mother, with the father to pay $100 per month in child 
support. The decree became final in 1948. In 1950 juvenile 
court neglect petition was filed by the father, alleging that 
because of the mother’s drinking the boy had been placed in 
a private school, the girls in foster homes. The children were, 
at the time the case history was read, wards of the juvenile 
court, with supervision by the family division of that court. 
The father, now in the Navy, is an arrested tubercular case. 
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The mother, who has remarried, has filed a petition in the 
circuit court asking that her right to custody as evidenced by 
the previous decree be reiterated and enforced by the domestic 
relations judge’s present decree. The recommendation of the 
investigator (and the decision of the court) was that no change 
of custody be decreed or final action taken until the juvenile 
court has made a decision on the basis of the present facts. 

In a case involving a four-year-old boy of Mexican parent- 
age, a divorce decree was entered in 1950, with custody to the 
mother. Since that time the boy has been with various rela- 
tives of both parents, through a succession of moves during 
which one side would take him from the other. At one point 
the maternal grandmother moved in to care for the child while 
his own mother got work. She then met another man, lived 
with him for a while, moved on to someone else, and at the 
time the case history was read had an ambiguous relation- 
ship with number two, the continuity and prognosis of which 
was not clear. The maternal grandmother received Aid to 
Needy Children grants for him for a while. The child’s 
father was at one point convicted, through the district at- 
torney’s office, of failing to support the child. The mother 
herself has been convicted of theft and vagrancy, and was 
the subject of a burglary charge now dismissed. The child, 
who is asthmatic, lived at the time of the court hearing with 
his paternal grandfather in a labor camp. The matter came 
before the court during this study on the mother’s petition 
for a restraining order to keep the grandfather from taking the 
boy to Mexico. The domestic relations investigator recom- 
mended joint legal custody with physical custody to an aunt 
living in San Francisco. The restraining order was granted; 
the custody matter had not had final decision at the time the 
field period was terminated. 

The writer’s reaction to these cases, all of which illustrate 
the punishment inflicted on children by parental warfare aris- 
ing out of divorce litigation, was that they also exemplify poor 
interagency relationships, not only between divisions of the 
superior court, but between court and law enforcement agencies, 
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and between court and administrative agencies engaged in 
child welfare work. The necessity for improving such inter- 
agency relationships is not confined to California, but has 
been noted to exist in many if not all states. 

The number of cases involving decisions by various special- 
ized divisions of the superior court, and by various other 
agencies, was noted with interest. In one case not previously 
mentioned, a decision with respect to child support required 
determination of the mother’s allegation that she had been 
tricked into signing a release in adoption in another state. In 
several the record showed that action by the family division 
of the district attorney’s office had been taken. This division 
is a department of the city attorney’s office, dealing with crim- 
inal nonsupport, abandonment, cruelty to children, and similar 
criminal matters. According to attorneys and a representative 
of the family division, nonsupport actions are brought with- 
out regard to the existence of a superior court order of sup- 
port entered in a divorce case involving the same parties. At- 
torneys decline to become concerned about this apparent dupli- 
cation: they point out that it saves attorneys a time-consuming 
and unprofitable type of activity, and that the duplication 
occurs only in cases where the person owing support is likely 
to respond only to forcible action such as is brought through 
criminal proceedings. But this is why contempt proceedings are 
made available to the divorcing tribunal. It appeared to this 
observer that persons unwilling to obey the divorce court’s 
support order are in effect obtaining reductions in the amount 
of support by ignoring the divorce court’s order and paying the 
(usually smaller) amount required by the criminal court. 

The close co-operation between attorneys, the domestic 
relations judge, and the domestic relations investigators with 
respect to referring cases noted in San Francisco contrasts 
interestingly with the practices in Los Angeles. During ob- 
servation of the domestic relations docket in the latter court, 
I heard a case in which three small Negro children were the 
objects of bitter dispute between their parents, each of whom 
alleged that the other was unfit to care for them. The moving 
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party was the father, who sought an order for temporary 
custody pending the divorce hearing. The mother’s attorney 
replied that the father, through a number of relatives, was 
passing the children around from place to place, so that the 
mother did not know their whereabouts and was in a state of 
dire anxiety about them. Both attorneys requested submission 
to one of the six domestic relations investigators attached to 
the staff of the Los Angeles Superior Court. The judge 
presiding in the domestic relations division refused to make 
the submission, and although the attorneys persisted, the judge 
assigned the case for immediate hearing, making an emphatic 
statement to the attorneys that the matter of submission for 
investigation was res adjudicata by the ruling and was not to 
be raised again before the judge to whom the hearing was 
assigned. The judicial reasoning, as explained later to the 
writer: Aside from the fact that the investigators were booked 
solid for several weeks ahead, this was not a proper case for 
referral, because there was nothing at issue which could not be 
brought out by question and answer in open court. Only 
where courtroom evidence is impossible to obtain, the judge 
said, is investigation appropriate. Otherwise, the record is 
contaminated by neighborhood gossip, by unfounded rumor, 
and by unsubstantiated and malicious charges made by one 
party against another. Witnesses are more likely to tell the 
truth in the witness chair under oath, this judge believes, than 
to a worker who interviews them in private and in a non- 
authoritative and permissive atmosphere. 

The point of view expressed by the Los Angeles judge is 
unique, so far as the writer has been able to learn, among those 
of judges who work with court staff trained to make objective 
prehearing investigations in domestic relations matters. 


D. Antagonism in Actions for Support of Illegitimate Child 


These actions, usually referred to as bastardy actions, prob- 
ably exhibit the war of the sexes at its most implacable. So 
bitter are these conflicts, and so punishing for all the parties, 
that some scholars in the social work field have wondered 
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whether society is wise in attempting to identify the father 
of an illegitimate child and exacting financial payments from 
him.® The courtroom presentation of a bastardy case is at best 
a sordid spectacle. Of several witnessed in this court, two 
seemed to raise the question of the efficacy, as well as the 
humanity, of unmitigated adversary inquiry into the parentage 
of the illegitimate child. The question is also raised whether 
the practice of clearing the courtroom during such hearings— 
a practice often used in other jurisdictions but not, apparently, 
in San Francisco—would be helpful to all parties concerned. 

In one case the girl was eighteen years old and about seven 
months pregnant. The man she accused was someone she 
had met in a bar. He admitted intercourse but offered to 
introduce evidence to show (a) that he is sterile, and (4) that 
a number of other persons had also had intercourse with the 
girl. A number of male witnesses were in the courtroom for 
the purpose of so testifying. In a long cross-examination by 
the man’s attorney, it was established that the girl herself 
was illegitimate, had never known her parents, had been 
brought up in a long series of orphanages and foster homes, 
remembered the names of only one or two foster mothers, and 
did not remember how many foster homes she had been in. 
Granting the social efficacy of making the father assume some 
responsibility for the child by way of contributing financially, 
the long series of questions going to the girl’s childhood and 
school experiences seemed not to advance the defendant’s 
case, nor to serve any purpose except to permit the defendant, 
through his attorney, to punish the girl for bringing him into 
court. Counsel for the man expressed it this way: one has the 
right, on a preliminary hearing for an order pendente lite, to 
great latitude in cross-examination. Otherwise, how can one 
protect the client’s interests? 

A more exaggerated example of the same thing—use of 
adversary proceedings to torture one’s opponent—occurred 


* Virtue, Basic Structure of Children’s Services in Michigan (Michigan Legal 
Series) (Ann Arbor: University of Michigan Press, 1952). See p. 170, esp. f. 2. 
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in another bastardy hearing witnessed in this court. In this 
case, the defense was again sterility.’ 

The girl, Manuelita, was one of several sisters from a 
Mexican farming family. The homestead was in Colorado. 
Two of the older girls, one a nurse, had been living in a room- 
ing house in San Francisco for some time. Plaintiff joined 
them around Christmas of 1951, with the plan of obtaining 
work in the city and making her own way. An unusually 
beautiful girl, plaintiff was about twenty-four. At the time 
of the hearing, on August 20, 1952, she was seven months 
pregnant and living in a Catholic hospital in San Francisco, 
where she was awaiting the birth of the child. This hearing 
was primarily concerned with obtaining money to pay for the 
lying-in. 

Her testimony was to the effect that defendant, the land- 
lord, had the room next to hers, and that about ten days after 
she moved in he asked her to marry him. It was love at first 
sight, he said, and wrote poetry to her along this line, the ad- 
mission of which into evidence the defendant successfully ob- 
jected to. They agreed, she testified, that they would have 
two children. She went to dinner with him once, to the movies 
several times, and to church with her sisters on a number of 
occasions. Both parties are Catholic. Between the first of the 
year and the middle of March, she testified, they had sexual 
intercourse eleven times in his room. At that time she dis- 
covered she was pregnant, and he gave her something to drink 
(ginger tea) which “did nothing.” 

In June the sisters tried to talk to him about obtaining 
financial help, but he avoided them. Manuelita finally lay 
in wait for him at the foot of the stairs and asked, “Are you 
going to help me out at all?” whereupon he showed her an 
empty wallet, made a sneering reference to the baby (“Show 
it to your daddy and say, ‘Here, daddy, here is your grand- 
son’). Her testimony was that she had never talked to him 
again, and that he has refused to see or discuss the matter 


7 Members of the San Francisco bar state that this is the stock defense. 
There are said to be members of the medical profession who make a practice 
of preparing laboratory reports and testifying in such cases. 
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with her sisters. She has no job and no money. She borrowed 
$25 from a sister and with it retained an attorney to bring this 
action. Her testimony fills eleven pages of the transcript, and 
occupied about fifteen minutes of courtroom time.* 

The cross-examination began at 2:15 and was still going 
on when at 4:15 the court asked that further testimony be 
taken at another time. During this period the cross-examina- 
tion, which occupies twenty-six pages of the transcript, con- 
tinued uninterrupted except for two intervals of about five 
minutes each during which the court recessed. Questioning 
for such a time is an ordeal for any witness; this woman was 
seven months pregnant. 

The flavor, focus and tone of the cross-examination may 
be conveyed by a summary of the subject matter and a few 
brief quotations: 


Q: Until... July 31 you did not know you were pregnant according 
to the doctor? 
A: You don’t have to see a doctor to know you are pregnant. 

ea en ee 


COURT: Can we not almost take judicial notice of the fact that 
she is pregnant? 
Q: Your Honor, I expect some latitude as a matter of cross-exami- 
nation. 
COURT: It is perfectly obvious that this lady is pregnant. 
Q:... I would like corroboration from medical authority. 
COURT: Is there any doubt in your mind that this plaintiff is preg- 
nant right now? 
[Two pages follow dealing with the date of cessation of menstruation, 
with number of times parties had sexual relations. (Q: “Did you keep 
a diary?” A: “My memory is very good.”) This line of questioning 
culminated in the discovery that the date of the first missed period was 
erroneously described, by one month, in the complaint to which the 
girl had sworn. Defendant’s counsel made much of the fact that thus 
the girl had sworn to at least one untruth. | 
Q: Do you still like Mr. L...? 
(Objection) 

aay: v. L , No. 419631. 


9 . . : . 
Asterisks indicate one or more than one set of questions and answers 
omitted. 
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Q: ...has a bearing on the motive. 

COURT: You mean whether she has a bias? 

Q: ... affection... might be an inducement to marnage. 

(Objection withdrawn) 

Q: ... still in love with him? 

A: No. 

Q: When did your love for him cease? 

(Objection ) 

COURT: I think you cannot say that love terminated at 11 o’clock 
on March 18, or whenever it was. I will sustain the objection. 


* KOO 


[Several pages of questioning dealing with plaintiff’s whereabouts in 
Colorado and San Francisco at various times. | 
Q: How many days are there between January 25 and February 8? 
COURT: She might want to look at a calendar. 
Q: Well, I am cross-examining, Your Honor. 
(Objection sustained) 
Q:...other men? 
A: No. 

ee ee 
[Iwo pages regarding the amount of coaching the witness had had 
from her attorney, culminating with:] 
Q: You have heard all these questions word for word before, have 
you not? 
A: Yes, I have. 
Q: You had them all written down! 
COUNSEL FOR PLAINTIFF: Wait a minute—she said J had 
them all written down. 

Kew tee 
Q: During the eleven times that you had sexual relations with Mr. 
L., you had the opportunity to observe his body naked; is that correct? 
AEes: 
Q:... any distinguishing marks? 
A: I don’t remember ever seeing any scars on him. 
Q: Do you know the difference between a circumcised penis and an 
uncircumcised penis? 
[Witness did not understand the question. Counsel for defendant in- 
structed her in detail. ] 
Q: Now, is Mr. L. circumcised or uncircumcised? 
A: He is circumcised. 
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[Two pages: counsel for plaintiff inquired concerning her observations 
of the physical characteristics of other men, her previous sexual ex- 
perience, and so on. Her counsel objected, the court admonished coun- 
sel for plaintiff, and she was permitted to reply. ] 
A: I have never been with another man before. 
Q: You were a virgin... ? 
ae, Yes, 
(Half a page: inquiry concerning name and address of her private 
physician, the last time she saw him, the reason why she saw him.) 
(Objection) 
Q: Her physical condition ...is an issue. 
(Court allows question. ) 
Q: Has Dr. P. ever examined your private parts? 
eNO. 
Q: Has any other doctor ever examined your private parts? 
(Objection) 
[Three pages: inquiry concerning the way in which she got a lawyer, 
since she had no money, whether she relied on being able to get money 
from the defendant to pay her lawyer. Counsel for defendant fell into 
the trap:] 
I will stipulate, Your Honor, that she will have an attorney to the end. 
Q:... without an award or a court order today... ? 
A: She will have an attorney to the end. 
Q: It will be you, counsel? 
A: It will be me. 
Q: I ask that the petition for attorney’s fees be dismissed and disre- 
garded . . . the law is clear... . I will be most pleased to present 
authorities. 

ey torvick 


[Court denied motion; counsel wrangled for half a page. ] 

[Several pages: Inquiry concerning whether she would now marry 
defendant (no), whether she wanted to keep the baby (yes), whether 
L. had other girl friends (objection sustained), whether the neighbor- 
hood was gossiping (yes, his mother spread it around), and then for four 
pages the questions are limited to details of the eleven acts of sexual 
intercourse, with particular respect to the furnishings of the room, the 
lack of contraceptive devices used by either party (here the questions 
were accompanied by instructive descriptions), and by questions designed 
to ascertain whether the plaintiff retained a separate memory of each 


42 FAMILY CASES IN COURT 


of the acts. At this point the court called a recess. After five minutes, 
the same line of questioning was resumed: three pages. Counsel then 
shifted to questions concerning the landlord’s custom in permitting all 
his tenants to use his refrigerator (he was very nice), his telephone, 
the tenants’ custom of gathering in his room, her ability to recognize 
the wallet, conversations with his mother, the attempt to get rid of 
the baby, her menstrual cycle (six pages). | 
Q: Do you know anything about the rhythm cycle? 
A: No. 

i ay ak 
[Counsel pursued this subject; objection sustained; counsel persisted 
for one and a half pages, culminating in:] 
Q: If the court please, January 18 which she alleges . . . is exactly 14 
days prior to February the 8. I think it has some bearing here. 
(Objection sustained. ) 

eae 
[One page: how often did she kiss him, when did she first kiss him, 
what were their pet names, in what words did he first say he loved her, 
was his mother living with him when she met him (no). |} 
Q: When did she come . . . you are pretty good at dates, ... 
A: The last part of May. 

Red ok ok 
| Half a page, then:] 
Q: I think that is all, thank you—oh, just one more question: these 
poems— 

aon ok 
| Iwo pages about the poems: did she copy them, did she misspell any 
words, etc., etc., etc. | 
Court called attention to the time, and terminated the hearing, which 
adjourned for the doctor’s testimony concerning the alleged sterility 
of the plaintiff. 


Counsel for defendant is a tall man in his middle thirties, 
with an authoritative manner and a loud voice. If his attitude 
towards the witness has not been conveyed by the above 
excerpts, perhaps the comment of a domestic relations in- 
vestigator, who entered the courtroom just as the court rose, 
will do so: “You people all look as if you had been through 
a war!” 

The final outcome of this case is not known to the writer. 
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It was adjourned twice further during the field period, both 
times at the request of the defendant, and was still pending 
when the gathering of data was terminated. 

In discussing the case later with the judge, several relevant 
questions were mutually agreed to have been raised: 

1) the proper scope of a preliminary hearing (there is a 
growing movement throughout the country to eliminate the 
preliminary hearing in such cases, or at least to give the judge 
authority to limit the scope of questions to those directly bear- 
ing upon the issues) ; 

2) proper allowable latitude for cross-examination in such 
an action (see parenthetical comment above) ; 

3) the motive of counsel for defendant in pursuing this 
cross-examination. (He gained nothing in legal position by 
any of it. Perhaps he was aware of this, and was trying to 
give his client and the spectators the best possible “run for 
the money.” Or perhaps—the thought crossed the minds of 
several in the courtroom—the attorney for the defendant was 
not only reflecting his client’s emotional position towards the 
girl, but was actively enjoying the opportunity to act out his 
own sex hostility.) 

It will have been noted that the court exhibited consistent 
concern for the girl, and kept a watchful eye on her through- 
out the cross-eximination. One or more nuns and the sister- 
nurse were in the courtroom throughout. The plaintiff is an 
intelligent and quick-witted young woman, with a good deal 
of natural poise and dignity. Her composure was good 
throughout the cross-examination; although she wiped her 
eyes on several occasions, at no time did her voice break or her 
facial expression indicate that she was distrait. One wondered 
if counsel for defendant was not in part experimenting to see 
how much the witness could stand. 

The case is notable here primarily as an example of the 
emotional hostility generated by a bastardy proceeding. There 
seems little question that the facts which were actually gleaned 
from this hearing could have been obtained in a fraction of 
the time by a trained court investigator, and that such question- 


44 FAMILY CASES IN COURT 


ing by an objective worker of this kind would have done 
violence to the legal position of neither party. In addition, 
it would have eliminated the factor of hostility, which appears 
to have been a detriment rather than an aid to accomplishing 
the purpose for which the judicial process was invoked here. 


Secrion IV 


Restricrion oF User oF INVEsTIGATORS TO CERTAIN CASES 


Once in a while a judge on general assignment may make 
use of an investigator’s report made in connection with a 
hearing in the domestic relations department, or may refer 
a custody or support matter involving children directly to 
the investigator. As a general rule, however, the services 
of the investigators are restricted to the preliminary matters 
in the domestic relations docket. This means that at the 
point where the court is making a final decision with respect to 
custody and support the investigator is not in use, although it 
would seem that the service could be most valuable at that 
level. It was also noted that the investigators do not operate, 
except in very rare cases where the judge’s suspicions are 
aroused by something in the case, in any uncontested matter. 
The presiding judge is aware that this represents a problem, 
as are a number of the attorneys interviewed. The custody and 
support decision arrived at in an uncontested case, they point 
out, may not represent the best plan for the children, but 
instead may represent the superior bargaining power of one 
party’s attorney, or may be a manifestation of one party’s 
fear of or subjection to the other. Or (as in one example 
given by an attorney) such a plan, in an uncontested case, may 
represent blackmail by one spouse against another. (“Consent 
to my custody and support plan, or I’ll tell about the time 
in Cleveland.’’) 

The domestic relations investigator service is new in San 
Francisco, and the judges are wise in proceeding slowly. It 
is hoped by the presiding judge, however, that it may soon 
be possible to extend the service to uncontested cases and to 
the decretal phase of cases involving children. 


Chapter III 
SAN FRANCISCO: SUMMARY AND CONCLUSIONS 


HE Superior Court of San Francisco displays outstanding 
advantages both in structure and operations. On the 
credit side may be mentioned: 

1. Lack of inherent jurisdictional splintering and conflict. 
Compared with various other jurisdictions, California is in the 
fortunate position of having all aspects of family law in a 
single court of general jurisdiction: the superior court, which 
embraces divorce, criminal, juvenile, adoption, and guardian- 
ship jurisdiction. Thus the various specialized divisions and 
judicial assignments are much more flexible and subject to ma- 
nipulation than is the case in jurisdictions where there are 
many separately existing courts. For the same reason, Cali- 
fornia is free from such perplexing problems as waiver re- 
quirements as between divorce and criminal or divorce and 
juvenile courts. 

2. Existence of domestic relations docket. The fact that 
there is a specialized division, though of less than complete 
jurisdiction, which is devoted to domestic relations cases, pro- 
vides the nucleus for a continuity and a specialization in ap- 
proach to such cases. 

3. Domestic relations investigators. The new facility at- 
tached to the domestic relations division, that of the domestic 
relations investigators, provides a means whereby objective, 
constructive, and thorough fact-finding and recommendations 
can be made available to the domestic relations judge. The ex- 
cellent reception accorded to the investigators by the judges, 
lawyers, and various agencies and individuals in the San Fran- 
cisco community demonstrates clearly the need for and appre- 
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ciation of a diagnostic and therapeutic approach to the domestic 
relations caseload. 

4. Able personnel. It is fortunate that the addition of the 
domestic relations investigating service occurs at a time when 
the present presiding and domestic relations judges are so 
assigned. Their concern for and zeal to cope with the human 
as well as the legal problems encountered in divorce cases pro- 
vide a medium in which the development of methods for 
better disposition of such cases can flourish. 

Another asset to the present court is the personnel obtained 
to conduct the investigations. The chief investigator has been 
able to start the service off well by displaying unusual ability 
(a) to recommend workable plans; (4) to make her reports 
within the time they are needed by the judge, and in language 
immediately useful to the judge and the attorneys; (c) to mar- 
shal the assets of the community by enlisting the co-operation 
of other courts and of other agencies both public and private; 
(2) to win and hold the respect and support of the attorneys. 
This last marks her as a pearl of great price. The assistant, on 
the staff for a shorter time, also displays the indispensable skill 
for getting along with legal personnel and with litigants, in 
addition to the professional skills of the trained social worker. 


Unsolved problems of the San Francisco court system, with 
respect to the handling of domestic relations cases, appeared to 
this observer to be as follows: 

1. Disuse of the children’s court of conciliation law. This 
law has not been applied anywhere but in Los Angeles, and 
even there is regarded with less than enthusiasm by several 
persons interviewed. The use of domestic relations investi- 
gators attached to the superior court appears to be much less 
alarming to the bar and public, and to offer a more imme- 
diately useful means of bringing constructive services to judges 
dealing with these cases. (No preference is here expressed for 
either type of legislation.) 

2. Lack of effective integration of family cases in the do- 
mestic relations docket. It has been most interesting to see 
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that despite lack of inherent jurisdictional conflict, there is 
operational disintegration in the handling of family cases 
through various specialized divisions of the court; thus the 
duplication of effort as between criminal nonsupport cases and 
the enforcement of already existing orders of support in di- 
vorce cases; the lack of clear-cut, effective co-operation between 
the domestic relations division and the juvenile court; and— 
most interesting of all—the lack of integration between the 
domestic relations division and the work of judges on general 
assignment with respect to decretal hearings in divorce and 
other domestic relations cases. 

In some cases, this lack of integration seems almost to 
nullify the work of the domestic relations judge and his staff. 
For example, an order of temporary custody or support may 
involve a series of inquiries made by an investigator, as a result 
of which a carefully considered order is made. The case then 
goes back onto the master calendar, and when the case comes 
up for final decision on the divorce petition, the judge to whom 
the case is assigned may or may not consult and make use of 
the material already built up on the case by the domestic re- 
lations division. So far as the writer was able to learn, there 
is no reason to assume that the judge will consult the materials 
which went into the preliminary decision, unless his attention 
is especially called to them by an attorney. 

This means that the investment of knowledge and decision 
built up for the court by the domestic relations docket judge 
and his staff are not consistently made use of in decretal de- 
cision, but that such decisions are often made from scratch 
by judges entirely unfamiliar with the cases except through the 
decretal hearings. In addition to wasting staff time already 
expended by the court on the same cases, the restriction makes 
the domestic relations assignment unattractive to the kind of 
judge who, by reason of his interest in and skill with human 
adjustment problems, is most likely to handle the assignment 
ably. “This is a most unsatisfactory court as it is now,” the 
present judge remarked. “It is completely frustrating, and 
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leaves me with a feeling of futility. I shall be very glad, when 
my time is up, to be relieved of the assignment.” 

He went on to explain that he becomes familiar, through a 
series of preliminary hearings, with the conflicts and problems 
of a given family, and works out a plan—whereupon the case 
moves out of his department and is finally decided by someone 
else on whatever basis that judge considers best. Thus the do- 
mestic relations judge and his specialized staff work with the 
demoralizing realization that their decisions are only temporary 
and not necessarily reflected in the court’s decretal orders. A 
further aspect of this problem is the observed tendency of at- 
torneys dissatisfied with the domestic relations judge’s decision 
to rely on the decretal hearing for a more favorable order. 

The problem of how to draw the decretal phase of divorce 
cases within the orbit of the domestic relations division, so 
that this department may in fact de a domestic relations divi- 
sion, involves basic matters of calendar and docket machinery 
which should be surveyed for this court, but which are not 
properly a part of this study. If, as is possible, a plan is made 
for a San Francisco unit in the metropolitan court survey series. 
being sponsored by the judicial administration section of the 
American Bar Association, the problem of calendar and docket 
should receive careful attention. 

In so far as the immediate problem is concerned, it is now 
felt by the judges of the San Francisco Superior Court that 
decretal hearings in divorce matters have to be handled by 
judges on general assignment for these reasons: 

(a) They must be handled promptly, and since there are 
so many of them, the only way to do it is to shuffle them into 
the docket on a daily basis, using several judges. 

(2) Judges like to share the fee-awarding power of the 
divorce judge. 

(c) Divorce cases are so troublesome because of their emo- 
tional content that no one judge or group of judges wants 
to be assigned to a docket composed exclusively of such cases. 
Of this last, an experienced family court judge comments: 
“Fine for the judges, but what of the litigants and the chil- 
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dren? The judges’ distaste for divorce and family affairs ap- 
pears to be what prevents assigning a certain number of judges 
to work full time and continuously, without rotation, to the 
domestic relations division. Which is paramount: the prefer- 
ence of the judiciary or the welfare of the litigants and 
families?” 

For reasons already mentioned, it is felt that an adequate 
domestic relations department could be set up, without incur- 
ring any serious disadvantage to the court, by any of several 
methods: 

(a) Make investigations by the domestic relations staff a 
condition precedent for decretal hearing in all cases involving 
children, using a routine questionnaire to develop financial in- 
formation and factual background for child care. Such reports, 
and the further evidence of the investigator if stipulated, could 
then be routinely available to the judge throughout all phases 
of the litigation. : 

(4) Set up a specialized domestic relations docket to in- 
clude all phases of divorce and bastardy litigation, with the 
present domestic relations judge as presiding judge of the 
docket. He could then assign various hearings to other judges 
on general assignment by arrangement with the presiding 
judge of the court. 

(c) Asa variation of (4), several judges could be assigned 
for a period of time to the domestic relations docket, to work 
with the domestic relations presiding judge, subject to the 
over-all authority of the court’s presiding judge to call on all 
his man power as needed. The continuity of approach imparted 
by special knowledge such judges would gain might prove, in 
practice, to result in improvements which would more than off- 
set the disadvantages of such specialized assignments. This 
bank of domestic relations judges could rotate on some basis, 
to be worked out by all the judges, which would provide for 
continuity without constituting a life sentence for any judge. 
Similarly, a commissioner might be assigned for permanent 
duty to this department. 
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(d) If any of the plans above mentioned, or a combination 
of any of them, is thought worthy of trial, it is thought that 
six months (the present length of the domestic relations assign- 
ment) is a very short period of time for any judge to build up 
adequate knowledge of the subject matter or the mechanical 
problems of such a specialized docket. It may be wise for the 
judges to retain the power of re-examining the assignments in 
such a specialty at six-month intervals, particularly during a 
period of experiment, change, and development such as the 
present. Nevertheless, one would expect that a real domestic 
relations department, if established in San Francisco, would 
develop under judges with more than six months’ experience 
with the department. 

It is interesting that the California Committee on Juvenile 
Justice recommended consideration of the feasibility of setting 
up a family court with specialized judges, and that the San 
Diego experiment includes among its major purposes that of 
providing “a bank of judges familiar with the philosophy 
and procedures” (of this type of case). This tends to bear out 
the observer’s conclusion that the superior court judges in 
California, the bar, and the public are aware of the need for 
special skills and facilities in judicial officers dealing with 
family-problem cases. 

The single outstanding conclusion from this study is the 
amazing development which has taken place in the Superior 
Court of San Francisco within a year, as a result of the interest 
felt by the judges, particularly the presiding and domestic rela- 
tions judges, through the new domestic relations investigating 
service. The unanimously favorable reception met by these 
new techniques is wholly admirable, speaks volumes for the 
common sense and skill of the two judges and the investigators, 
and demonstrates conclusively that the practicing lawyers are 
ready to co-operate with judicial facilities developed to obtain 
better human results in personal conflict cases, where these 
techniques are legally sound and are employed with awareness 
of and respect for the legal rights of the parties. 
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Further development will undoubtedly take place in San 
Francisco. The speed and direction of growth will depend on 
the financial and human resources available to the court, the 
attitudes of the bar and the public, the discretion of the judges 
with respect to judicial administration, and their willingness 
to assume the burden of acquiring the special knowledge neces- 
sary in handling domestic relations cases. The court as pres- 
ently constituted has displayed considerable skill in assessing 
all these factors. It is, therefore, with confidence that the 
writer looks forward to future development in this court. 

The interest and co-operation of the judges, the investiga- 
tors, and other court and community personnel have afforded 
an opportunity to study a significant area of judicial adminis- 
tration during its early stages of growth. It is noted that the 
San Francisco plan is the result, not of reforms insisted upon 
by a dissatisfied public or recommended by outsiders, but of 
the profound grasp of the judges themselves of their own 
needs and responsibilities and the purposeful methods em- 
ployed by these judges to solve their problems. Perhaps this 
is not unrelated to the rapid development and acceptance of 
the domestic relations department in the Superior Court of 
San Francisco. 


PART TWO 
CHICAGO: THE CIRCUIT AND SUPERIOR COURTS 
OF COOK COUNTY, ILLINOIS 


CONAOROEEROROSEEEERENDOCHOUTOUOOUUOOCEOSEOTOOONTCUCUCCPC CED RD ACER EOOUEOUEATOOAUEOOATOTCCUNOORCEDPOOOUOD COPS ORDOEOOREESOSOTESAESOREROOEROCOREOSEROEE 


Chapter IV 
CHICAGO: THE STRUCTURE 


Section I. TECHNIQUES 


N DECEMBER, 1952, the author was requested to make 

a “spot-check” of the dockets of both the circuit and superior 
courts of Cook County on behalf of the Section of Judicial Ad- 
ministration of the American Bar Association. The purpose 
of this short study was to explore the extent of the docket- 
congestion problem in Chicago. During three reconnaissance 
and organization trips for the docket study, arrangements were 
also made and permission secured from the chief justices of 
both courts for the domestic relations study. Much of the 
knowledge gathered in the first study is reflected herein. Dur- 
ing this period also, contacts were made with approximately a 
dozen members of the Chicago bar, with various committees 
of the American Bar Association and the Chicago Bar Asso- 
ciation, as well as numerous judicial, executive, and clerical 
members of the staffs of the two courts. 

In the latter part of January three days were spent in mak- 
ing specific arrangements to spend an observation period of two 
full weeks in the courts in order to develop data for this study. 
The week beginning Monday, February 2, 1953, was spent 
in the superior court and the week of February 9 in the circuit 
court. A total period of approximately ten weeks was devoted 
to compiling data for this study. This includes library work, 
interviews, and direct court observation. Detailed comments 
from several judges, members of law faculties, and members of 
the bar resulted in changes aimed at clarity and accuracy, 
particularly with respect to detail concerning calendar and 
docket practices. 
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# Cullen v. Stevens, 389 Ill. 35 (1945). 
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Section II. Srructrure anpD JuRISDICTION OF CouRTs IN 
Cook County, ILLINoIs 


The judicial system of Illinois’ consists of a supreme court 
with appellate jurisdiction, an appellate court to which circuit 
judges are assigned, a circuit court with original plenary juris- 
diction, a county court in each county, probate courts in certain 
large counties, and municipal courts or city or township justices. 
In Cook County, the system is complicated by the existence of 
the Superior Court of Cook County” with jurisdiction dupli- 
cating that of the Circuit Court of Cook County. Originally 
established to augment judicial machinery in metropolitan Chi- 
cago, this court, it is said, was made separate because it was 
found easier to obtain a constitutional amendment establish- 
ing a duplicate court than to obtain an amendment providing 
adequate facilities in the original circuit court. The Circuit 
Court of Cook County now has twenty judges; the Superior 
Court twenty-eight. All judges in Illinois are elected.’ 

Cook County also has a criminal court with jurisdiction 
over felonies, and manned by judges assigned from circuit and 
superior courts. There is a separate probate court, and Chicago 
has a municipal court with five districts and numerous branches, 
having jurisdiction over five classes of cases, including small 
claims, actions for recovery of personal property, and such 
criminal matters as bastardy, domestic misdemeanors, and the 
like. Jurisdiction over juveniles in Cook County is in the so- 
called “Family Court,” a separate division of the circuit court, 
the jurisdiction of which is actually restricted to the handling 
of dependent, neglected, and delinquent juveniles and pro- 
ceedings against adults who have contributed to the delin- 
quency of minors.* 


a litte CONSTH (i870) meAntamvale * Ibid., Art. VI, s. 23. 

*The State of Illinois is divided into four appellate court districts, The 
First District covers only Cook County. Nine judges sit in this district. It is 
divided into three divisions of three judges each. Each division sits separately 
and decides the cases assigned to it. In the criminal court there is no set 
number of judges. Such judges are assigned from the circuit and superior 
courts as is necessary to meet the requirements of the caseload. Over the past 
few years this has averaged about seven judges. 

“SmiTH-HurD ILL. ANN. STATES. c. 23, ss. 190 et seg., as amended by Laws 


1949, Aug. 9, Laws 1949, p. 395, S- 13 1953, July 13, p. 1087, s. 1. 
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The total judicial system of metropolitan Chicago, which 
includes not only the city but also Cook County outside the 
city limits, is extremely complicated. In a well-known study 
Lepawsky found a tangle of 556 independent tribunals in the 
entire metropolitan district as early as 1931. Just outside 
Chicago there are city courts in Chicago Heights, Evanston, 
Blue Island, and Calumet City. The same study found 193 
justice courts distributed throughout the county.’ There are 
now about 150 justices of the peace and 92 police magistrates 
in Cook County. 

Numerous attempts to modernize this complex and cumber- 
some judicial machine have met with uniform defeat, as, for 
example, an attempt made in the early twenties to establish a 
single integrated court for the city of Chicago. Numerous 

abortive attempts have been made to unify the completely 
duplicating Circuit Court and Superior Court of Cook County. 
The failure of these attempts is attributed by members of the 

_ bar to the political power of the judges and other court em- 
ployees, who are said to fear disturbance of their vested in- 
terests, and to public lethargy. 

Currently a determined effort is being made by the Illinois 

_ Bar Association, the Bar Association of the City of Chicago, 
_and a citizens’ committee to obtain an amendment modernizing 
the judicial article of the state constitution. All but two of the 

attorneys and judges interviewed expressed the view that the 
project has little chance of success. This sense of futility with 
_ regard to improvement of the structures and techniques of the 
_ judicial processes appears to be a strong characteristic of the 
Chicago court system and may be an important factor in the 
_ handling of divorce cases as well as in other litigation. 


In addition to the constitutional reference, the following statutory refer- 
ences will aid quick search for the various courts: SMITH-HurD ILL. ANN 
| Srats. c. 37: Supreme Court, ss. 1 et seq.; Appellate Court, ss. 25 ef seq.; 

Circuit Court and Superior Court of Cook County, ss. 72 et seg.; Criminal Court 
} | of Cook County, ss. 164 et seqg.; County Courts, ss. 171 ef seg.; Probate Courts, 
| 8s. 299 ef seq.; City Courts, ss. 333 ef seqg.; Municipal Court of Chicago, ss. 
1 B56 et seq. 

* Albert Lepawsky, The Judicial System of Metropolitan Chicago (Chicago, 
| 1932), pp. 19 ef seq. 
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Section III. Jurispicrion or Courts or Cook County, 
I_uinots, In CERTAIN FamMity Cases 


A. Jurisdiction over Divorce Cases 


Of particular import to this study is the jurisdiction of di- 
vorce cases, which, in the city of Chicago, is in the circuit and 
superior courts. The jurisdiction of certain city courts, such as 
that of Chicago Heights, over divorce cases is said to exert an 
influence over the distribution and handling of Chicago divorce 
cases. In a recent case the practice of indiscriminate bundling 
of Chicago cases into such outlying minor tribunals has been 
encouraged by a holding that a city court had jurisdiction to 
grant a default decree of divorce for desertion commencing out- 
side the state, where the plaintiff had resided in the county for 
more than a year and in the city almost a year.° A recent com- 
ment on this case, which extends a rule previously not applied 
to divorce cases, is in part as follows: ““Whatever the merits of 
this conceptualistic rule as to where a cause of action arises, one 
may suspect that its adoption will create many headaches in 
future litigation.”” In 1947 a committee of the Chicago Bar 
Association, after an investigation of divorce actions in Calumet 
City and Chicago Heights, reported that from February 19 
to May 1 of 1946, 205 cases were filed in the two courts, and 
that in over 90 per cent of those cases, “it is believed that the 
parties were non-residents of said cities and that the grounds 
for divorce did not arise within their territorial limits.” It was 
recommended, inter alia, that the judges in the two courts 
alter their “super-market stop-and-shop” methods of process- 
ing divorces, that they inquire into the residence of the litigants 
before accepting cases, and that they refuse to enter decrees 
where the cause of action did not arise within the city limits. 
As to this, the Conrad case appears to overrule the commit- 
tee’s opinion that such decrees are invalid as unconstitutional. 
It was also recommended that clerks of city courts be taken 


° Conrad v. Conrad, 396 Ill. 101 (1947) a@fg 329 Ill. App. 33. See also 
Cullen v. Stevens, 389 Ill. 35 (1945). 

“A Study of the Illinois Supreme Court,” 15 U. oF Cut. L. REV. 107-176, 
at p. 154. For discussion of Chicago divorces in outlying city courts: 
“Divorce Cases in City Courts,” 28 Cur. Bar. REV. 161 (1947). 
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off the fee system, that the Circuit and Superior Courts of 
Cook County add to the number of judges assigned to default 
divorces, and that legislation be enacted giving those two courts 
exclusive jurisdiction of divorce cases. The doubtful public 
policy of encouraging outlying city courts to develop a drive-in 
center for Chicagoans desirous of quick and easy divorces was 
made the central point of the committee’s report. 

The clerk of the Municipal Court of Chicago Heights re- 
ports that during the year 1952 a total of 881 divorce cases, 
2 annulments, and 2 separate-maintenance actions were filed in 
that court. This seems to indicate a very sharp increase in the 
number of divorce actions being tried in city courts. Factors 
contributing to the increase may be the legal impact of the 
Conrad case and the congestion of dockets in the circuit and 
superior courts. Attorneys interviewed seemed to feel that a 
small but well-organized minority of attorneys specializing in 
divorce cases, known locally as “the divorce ring,” often resort 
to outlying city courts for those cases in which prompt dispo- 


sition is desirable and thorough inquiry by the court unde- 
sirable. 


B. Grounds for Divorce 


Divorces in Illinois may be obtained on the following 
grounds: impotence, bigamy, adultery, desertion for one year, 
habitual drunkenness for two years, attempted murder or ex- 
treme and repeated cruelty, conviction of infamous crime, or 
infection of spouse with venereal disease.* The plaintiff must 
have resided in the state for a year before filing his complaint, 
unless the injury complained of was committed within the state 
or while one or both of the parties resided in the state, but in 
no event unless plaintiff has resided in the state continuously 
for six months before filing.” There has been no interlocutory 
decree in Illinois since July 21, 1923, and there is no limita- 
tion on the remarriage of parties to a divorce. 


*SmITH-HurD ILL. ANN. STATS. c. 40. s. 1, as amended 1951, July 11 
Laws 1951, p. 305, 3-1. 
* Ibid.. 40.3 as amended last by 1951, Aug. 2, Laws 1951, p. 1922, s. 1 


) 


58 FAMILY CASES IN COURT 


C. Jury Trials in Divorce Cases 


Although the statute permits jury trial of divorce cases,’ 
all judges and attorneys interviewed agree that the use of 
juries in such cases is so rare as to be almost nonexistent. One 
judge states that of several thousand divorce cases he has 
heard, juries were used in only three. Of these, one case was 
settled before any evidence was taken, one was settled after 
the evidence was in, and the third was, as the judge put it, 
“4 finish fight” which commanded front-page space for several 
months and became a local cause célébre, winding in and out 
of the courts for years. 


D. Default Procedures in Divorce Cases 


If the complaint is “taken as confessed,” the court is re- 
quired to hear the testimony in open court, and must be satis- 
fied that proper notice has been given and the cause fully 
proved before granting a decree.” No defendant’s confession 
may be received in evidence unless the judge is satisfied that 
there is no collusion, fraud, or insincerity.’ The Illinois col- 
lusion statute is as follows: 


If it shall appear, to the satisfaction of the court, that the injury com- 
plained of was occasioned by collusion of the parties, or done with the 
assent of the plaintiff for the purpose of obtaining a divorce, or that 
the plaintiff was consenting thereto, or that both parties have been 
guilty of adultery . . . then no divorce shall be decreed.” 


Either party may be restrained from interfering with the 
other, and a third party may be restrained from preventing a 
reconciliation."* During pendency of the suit, the court may 
make such order concerning the temporary care and custody 
of children “as the interest of the children requires,” may make 
provision for their education and maintenance out of the prop- 
erty of either or both parents, 


and the court may refer the cause to a Master in Chancery or Special 
Commissioner to take and report the evidence with or without his 


conclusions as to the facts and the law as the court may direct.!® 
%° SmITH-Hurp ILL. REV. STATS. 40.8. 3 40.9. 
aa Aosnoe Saosur 


1 1 


4 6 
40.13 40.14 
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Temporary alimony, suit money, and attorney’s fees may be 
allowed during suit,’® but if the husband of a wife seeking 
alimony files a counterclaim for divorce, no temporary alimony 
may be granted until a preliminary hearing has taken place to 
ascertain whether it is probable that the husband can prove his 
charges. If so, temporary alimony, suit money, and attorneys’ 
fees are reserved until the final hearing.’ This statute has an 
important effect in encouraging the wife to file for separate 
maintenance, as will be shown.*® 


E. Child Support and Custody 


When a decree is had, the court may make such order 
touching the care, custody, and support of the children “as 
from the circumstances of the parties and the nature of the 
case shall be fit, reasonable and just.” Whether or not alimony 
or child support are included in the decretal order, the court 
may later make such an order for these things as the evidence 
shall indicate—except where the wife has waived alimony. 
Child support may not be waived. Child support orders may 
be altered from time to time.” 

The collusion statute, and that inviting countercharges to 
block allowance of temporary support and attorney’s fees, 
place a premium upon aggressive adversary approach to divorce 
litigation. Thus in one recent case” the court disapproved a 
proceeding which it said embodied “the usual course of a di- 
vorce by negotiation”—“charges and counter-charges, confer- 
ences, and finally agreement for divorce and settlement of 
property followed by withdrawal of all charges except plain- 
tiff’s charge of cruelty.” This course of action the court 
branded as the abandonment of “pleadings which if proved 
would have barred the divorce.” Under such circumstances, 
the court said, it is the duty of the judge on his own motion to 
launch an inquiry. 


79 40.16 


7 40.16 

*“ Infra, pp. 60-61. 

*® SMITH-HurD ILL. REV. STATS. 40.19. 

*° Pressney v. Pressney, 339 Ill. App. 371 (1950). 
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F. Separate-Maintenance Actions 

Of particular interest in Chicago is the use of the separate 
maintenance in relation to divorce litigation, which so far as 
this writer can learn is unique. The statute provides that either 
spouse living apart from the other without fault may, by suit 
in equity, secure reasonable support and maintenance. It is 
further provided that if there are no minor children, time 
lived under a decree of separate maintenance may be counted 
as part of the time required to obtain a divorce for desertion.” 
A reconciliation abrogates the decree of separate maintenance.” 

It is common practice, the writer is informed and has ob- 
served, for plaintiff to file a complaint for separate maintenance 
and in the alternative for divorce. Preliminary motions, as for 
alimony, child support, and the like, are prosecuted on the 
separate-maintenance phase of the complaint, but the attorney 
frequently changes to divorce, by appropriate amendment of 
the pleadings, when the case is on trial. Of this practice Circuit 
Judge Julius H. Miner comments: 
I criticize it because the grounds for separate maintenance are more 
lenient and they proceed under it for every advantage, but hold a club 


over the defendant’s head by incorporating statutory charges for divorce 


without offering to prove them and in most instances, unable to 


' 9 
sustain.” 


Appellate Judge Edwin A. Robson says: “The problem. . . 
is one upon which our courts of appeal have not passed. I am 
of the opinion, however, that the trial judge has the right to 
make the plaintiff elect at the time of the preliminary hearing 
as to what relief is sought.” 

On the other hand, Mr. Arthur Goldblatt, a Chicago at- 
torney specializing in matrimonial law comments: “A suit for 
separate maintenance or in the alternative for divorce rarely 
ever places the defendant at a technical disadvantage because 


** SMITH-HuRD ILL. REv. STATS. 68.22; 40.1 as amended 1951, July 11, 
[baw Seal sien sm Os Same 

22Vvan Dolman v. Van Dolman, 378 Ill. 98 (1941). 

7°Tetter dated Feb. 20, 1953. 

** Supra, pp. 58-59. 
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the defense is usually the same and the grounds are generally 
the same. ... our statute now provides that the filing of a 
suit will not arrest the running of the time in case of desertion; 
if the suit is pending it will then ripen into grounds for divorce 
on the grounds of desertion. Formerly the case of Floberg v. 
Floberg held that the time does not run while suit is pending 
but that was changed in 1951 statute.”” 

Separate maintenance, as so used, provides an easy method 
for obtaining support money for plaintiff without encountering 
the danger of defendant’s countercharges, which as has been 
shown may cut off the right to temporary support if it seems 
probable that they can be proved. Also contributing to the 
popularity of this procedural device—moving in separate 
maintenance while holding defendant immobilized by the di- 
vorce phase of the complaint—is the fact that plaintiffs at- 
torney may not only collect early, but by this means may also 
collect often: by piloting his client first through separate main- 
tenance proceedings and then, in the fullness of time, through 
a divorce action based on desertion. In order to continue to 
mine this rich vein of protracted litigation, plaintiff’s counsel 
need only be vigilant lest his client, by reconciliation, abrogate 
the decree of separate maintenance and cut off the source of 
supply. Here, again, is exemplified the placing of a premium 
upon the continuation of domestic hostility as opposed to en- 
couragement of reconciliation.” 

Still another factor said to encourage separate maintenance 
suits is that they may be begun, and support obtained for desti- 
tute wives and children, prior to receipt of ecclesiastical per- 
mission for divorce proceedings, in the case of litigants whose 
religious affiliations render such permission requisite or ad- 
visable. 


** Letter to author. The case may be found at 358 Ill. 626. 

*° Carnes v. Carnes, 333 Ill. App. 316 (1948) (filing complaint for 
divorce and later amending to separate maintenance approved); Buehler v. 
Buehler, 375 Ill. 626 (1940) (refusal by court to permit amendment to 
separate maintenance after evidence was in eld proper as within discretion 
of equity) and see Slatysik v. Slatysik, 317 Ill. 247 (1925) (to same effect). 
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G. Jurisdiction over Related Litigation 

Illinois has a Uniform Support of Dependents Law, under 
which support decreed by jurisdictions outside Illinois may be 
enforced by proceedings in the Circuit or Superior Court of 
Cook County.” Adoption petitions may be brought either in 
the county court, the circuit or the superior court.”* Guardian- 
ships of minors’ persons are within the jurisdiction of the Pro- 
bate Court of Cook County,” except that guardians of the per- 
sons of delinquents committed to state institutions are appointed 
by the Family Court.” As noted above,” dependent, neglected, 
or delinquent children (whether or not they are children of di- 
vorced parents) are subject to proceedings brought in a separate 
division of the circuit court to which one circuit judge is as- 
signed on a yearly rotation basis. He is the chief judge. From 
time to time judges from courts outside Cook County are as- 
signed to assist in handling the caseload. 

Adolescents who get into trouble with the law are likely 
to be handled by the Municipal Court of Chicago, perhaps in 
the specialized division locally called the “Boys’ Court.” Many 
manifestations of family instability, such as family fights in 
taverns, neighborhood squabbles, and the like, are handled in 
municipal court. So are bastardy cases” and criminal neglect 
to support wife or child, which is a misdemeanor punishable 
by a fine of $600 or a year in the county jail.” 

The interrelationships among the tribunals handling cases 
which may involve different aspects of the same family prob- 
lem are as complex as they are important. Unfortunately, they 
are not covered by this study, except as brought to light by 
material developed in observation of divorce cases in the cir- 
cuit and superior courts. 


°™ SMITH-HuRD ILL. REV. STATS. 68.50 et seg. 1949, July 25. Laws 1949, 
p- 1191 as amended 1953, June 8, Laws 1953, p. 246, s. 1. 
*° SMITH-HurRD ILL REV. STATS. 4.1 
*° 23.197 
° 23.196. 
*" Supra, p. 54. 
“? SMITH-HuRD ILL. REV. STATS. 37.407 
*° 68.50 et seq. See 34 CHI. BAR REcoRD 151 (Jan., 1953). 
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Secrion IV. Stratus oF Recent ATTEMPTs TO MODERNIZE 
Divorce Procepures in Cook County, ILurno!s 


A. The 1947 Domestic Relations Act and the Hunt Case 


In the year 1947, the General Assembly of Illinois enacted 
a law “designed to correct, to some extent, the social and eco- 
nomic evils that follow the disrupting of family relationship 
by decrees entered in divorce, separate maintenance and annul- 
ment-of-marriage actions.” It made provision for creating a 
divorce division, and as described by the Supreme Court the 
remedy proposed followed two lines of attack on the evils— 
one being to authorize the division in cases referred to it to 
determine the possibility of reconciliation, the other to au- 
thorize the division to aid the court in enforcing its orders and 
decrees for the payment of alimony and support money.™ 
Originally drafted to apply to the entire state, the statute was 
altered by committee amendment in the last hours before pas- 
sage so that as enacted it applied only to metropolitan Cook 
County. The constitutionality of the group of acts was chal- 
lenged by a taxpayer’s suit which was defended by State’s At- 
torney William J. Tuohy, among others. Judge Tuohy is now 
(February, 1953, time of writing) Chief Justice of the Circuit 
Court of Cook County. 

The constitutionality of the measures was challenged as 
violating section 22 or Article IV of the Illinois Constitution, 
prohibiting special legislation, in certain enumerated cases spe- 
cifically including “granting divorces.” The act did not ex- 
pressly state that its applicability was restricted to the Cook 
County judicial circuit, but the court took judicial notice of 
the fact that the population requirement so limited its ap- 
plicability. 

In its decision the court first described the provisions of the 
act. They included joint administration of the divorce division 
by the circuit and superior courts, the appointment of four 
masters in chancery to serve the division; permissive reference 

**Laws 1947, pp- 813, 818, 989, 1093, 1184, 1700. The summary is 


paraphrased from the language of the court at pp. 414-415 of Hunt vy. County 
of Cook, 398 Ill. 412 (1947). 
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to the division of cases involving children for investigation, 
hearing and recommendation; inquiry into possibility of recon- 
ciliation; delegation of authority to the masters to verify em- 
ployment and earnings and to take evidence regarding finances, 
circumstances, alimony, and child support. It was further pro- 
vided that unless directed by the court, payment of alimony 
and child support should be made to the divorce division for 
disbursement by the division. These provisions are strikingly 
like the powers and practices of the Friend of the Court in 
Michigan, and particularly in Wayne County (the Detroit 
metropolitan area). 

The court held the act unconstitutional as special legisla- 
tion, saying: 
The moral and social problems arising from divorce . . . are not 
unique to the judicial circuit of Cook County. There is no substantial 
difference between the problems in that judicial circuit in these matters 
and in any other circuit in the State, except as to the greatly increased 
number of cases. It is true that the dense population of cities and con- 
gested areas creates social problems differing from those of a rural 
community, but the incidents of divorce and separation of married per- 
sons and parents with those attendant social instabilities and possible 
dependency and delinquency are largely the same throughout the state. 
As stated in the declaration of policy . . . of the act, the State has a 
real interest in sustaining the marital status and a child made dependent 
by divorce or separate maintenance actions may become a charge of 
the State whether he resides in the judicial circuit of Cook County or 
in some other judicial circuit. It is as desirable, and it may be said that 
it is as difficult, to reconcile a broken marriage or to solve the problems 
of alimony in one judicial circuit as in another. Such questions affect 
the whole state and its citizens regardless of location. The act violates 
section 22 of Article IV.... The decree of the circuit court is reversed 
and the cause remanded. . . .*° 


It was a unanimous decision. 


B. The 1949 Domestic Relations Act and the Bicek Case 


In 1949 substantially the same legislation was introduced, 
with the important difference that the establishment of a di- 


°° At pp. 420-421. 
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vorce division was made optional for each circuit. The stat- 
ute*® provided that such a division could be set up by a majority 
vote of the judges in any circuit. This act was also declared 
unconstitutional, in People ex rel. Bernat v. Bicek,*" a case 
which came up on a petition for mandamus against various 
public officers to expunge from the public records a resolution 
adopted by the circuit and superior judges of Cook County 
creating a divorce division. The Chicago Bar Association in- 
tervened to support the validity of the statute. The Supreme 
Court unanimously declared the act unconstitutional in a long 
opinion. As summarized in a recent law review article, the 


basis for the decision is as follows: 


1. Legislative power was unconstitutionally delegated to the judiciary, 
in that the judges were permitted to determine what the law should be 
in that circuit; 

2. Constitutionally guaranteed powers of city courts were infringed 
by the fact that judges of such courts were not permitted to vote on 
establishment of Divorce Divisions in their circuit; 

3. The judges of the Superior Court outnumber the judges of the 
Circuit Court in Cook County, and together they outnumber the 
judges of the city courts in that county. The practical effect of the 
statute, therefore, was to give to the Superior Court judges the power 
to make rules for the Circuit Court and for the city courts, since their 
votes would control. This power transgresses the inherent rule-making 
power of the out-numbered judges; 

4. The act was without uniform operation because of the possibility 
that some circuits might have divorce divisions and others would not; 
5. The deprivation of rights of litigants was inherently involved in 
the power given to masters to conduct investigations and hear evidence, 
since a material delay in the formal hearing of a case might result 
from the masters’ carrying out of such power; 

6. The first amendment of the federal constitution was violated by 
allowing ministers, rabbis and priests to be called in by the master to 
aid in reconciling the parties (“. . . apart from the fact that the Divorce 
Division might find itself serving as the vehicle for spreading a particular 


** ILL. REV. STAT. 1949; C. 37, Pars. 105.19-105.363 c. 40, par. 7, referred 


to informally as “The Domestic Relations Act.” 
37 


405 Ill. 510 (1950). 
*° 8 Univ. oF Cur. L. REV. 342-349 (Comment) “Legislative Progress 
and Judicial Reluctance in Illinois Divorce Reform,” at p. 343. 
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faith, there would be an element of compulsion present which our 
basic law does not sanction”’) ;*° 
7. Due process was violated, in that investigations and reports might 


take the place of evidence received subject to cross-examination. 


The cited article contains an interesting analysis and evalua- 
tion of both the legal and social content of the opinion. Judge 
Edwin A. Robson of the appellate court has recently made this 
comment on the Bicek case: 


As a result of this last decision, the shabby show must go on under 
our Divorce Act of 1874, which is patched, depreciated and outmoded 
by the years, and hopelessly inadequate to cope with the impact of the 
many problems of a modern society. Its hollowness echoes the frus- 
tration of the thousands of children of divorce, which it should but 
cannot protect. Until such time as that law is remodeled and imple- 
mented to afford protection, the social mutilation of the wards of the 
court will continue unabated.” 


C. The “Cooling-Off? Period and the Christiansen Case 


Under a 1949 amendment to the Civil Practice Act,® the 
Supreme Court of Illinois was given specific power, “for the 
purpose of protecting the state’s interest in the domestic rela- 
tions of the people,” to adopt additional rules applicable to 
actions for divorce, separate maintenance, and annulment, con- 
ditioning the right to file a complaint upon (a) a prior filing 
with the court of a “statement of intention,” and (4) the ex- 
piration of a period of time not in excess of sixty days after the 
filing of such statement. 

The statute referred to followed the refusal of the Su- 
preme Court of Illinois to promulgate a rule of court providing 
a sixty-day “cooling-off” period in divorce actions, during 
which it was contemplated that the court, counsel, and others 
would make an effort to bring about reconciliation, particularly 
in cases where children are involved. 


*° At p. 524, where court also says: “It may well be that a person seeking 
a divorce does not desire attempts at reconciliation. Indeed a party may, for 
reasons sufficient to himself or herself, oppose such an effort.” 

*° Address delivered before the Conference on Divorce at the University of 
Chicago Law School on Feb. 29, 1952 (mimeographed), pp. 9-10. 

““ SmMITH-HurD ILL. REv. STATS. 110.126. 
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In declining to adopt the rule, the court noted that the pro- 
posal was “highly controversial among the bar and the judi- 
ciary””” and based its decision on the opinion that substantive 
rights might be affected and that such action is probably the 
function of the legislature. The statute above referred to con- 
ferred power upon the Supreme Court to enact the desired 
rule. The Chicago and the state bar associations took consider- 
able interest in the proposal, but members of the bar were not 
in agreement. Presentations of arguments both pro and con 
were placed before the profession, but during final revision of 
this study, in the spring of 1953, the court unanimously denied 
the rule. 

In 1953 the legislature enacted several bills which in brief 
required each prospective plaintiff in a divorce, separate main- 
tenance, or annulment action to file a statement of intention to 
commence the action, such statement to precede the filing of 
the complaint by sixty days. The statute contemplated that 
the judge, upon receiving the statement, could invite the parties 
to confer informally with him, so as to explore the possibilities 
of reconciliation. A companion statute provided that legisla- 
tive authorities in counties and cities might appoint administra- 
tive aides to assist the court in carrying out the purposes of the 
principal statute. Participation of the spouses in reconciliation 
conferences was to be voluntary only.* 

In Christiansen v. Connell, 2 Illinois (2) 332, an action 
brought to test the “cooling-off” statute and heard by the Su- 
preme Court in November of 1953, the Supreme Court of 
Illinois declared the statute unconstitutional as a deprivation 
of the litigant’s right to prompt access to the courts. 

The proponents of the act had argued that there is no 
natural right of access to the courts to obtain a divorce, separate 
maintenance, or annulment, but that resort to the courts for 


“ “The Sixty-Day Cooling Off Period—Pros and Cons . . .” in 38 ILL. 
Bar JNL. 58-66 (Oct., 1949). See especially the statement and report of the 
Board of Governors of the Illinois Bar Association, beginning at p. 65. 

“The principal bill was Senate Bill 407 (Laws of 1953, p. 284; ILL. 
REv. STAT. 1953, Cc. 40, pars. 23-29); and see Senate Bill 646 (Laws of 1953, 
p- 1011; ILL. Rev. STAT. 1953, c. 40, pars. 7a-7c); Senate Bill 408 (Laws of 
1953, p- 243; ILL. REV. STAT. 1953, c. 40, par. 7). 
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such purposes is a privilege existing solely by grant of the 
legislature, which may deny or withdraw the privilege, or 
attach such conditions as the legislature may see fit, including 
such procedural conditions as those in this series of statutes. 
The court was not impressed with this argument, saying that 
once a matter has been committed to the judiciary, the parties 
are entitled to all constitutional safeguards. 
The opinion of the court is in part as follows. 


Much emphasis has been placed upon the profound interest of the 
State in the marriage relation as a justification for the imposition of 
special restrictions upon the filing of suits with respect thereto. This 
court, in previous decisions, has recognized the laudable purposes which 
are sought to be achieved by legislation in this field, but nevertheless 
has been constrained to hold such legislation invalid when it impinges 
upon constitutional guarantees. . . . 

It is suggested . . . that this statute may be sustained as merely 
creating a procedural step which it is reasonable to require as an incident 
to the administration of justice. The language of the act does not 
support this contention. Its clearly intended purpose is to afford an 
opportunity to explore the possibility of a reconciliation. In any event, 
this law could be sustained as a rule of procedure only if the procedure 
... applied uniformly to all cases. The legislature has no more power 
to discourage the filing of divorce cases by postponing the right of 
access to the courts than it would have to discourage actions for per- 
sonal injury by similar measures. To hold otherwise would be a 
denial of that equal protection of the law to which every person is 
entitled. ... 

There are many areas of conflict and litigation in which the par- 
ticipation of a judge as mediator or conciliator might be desirable. The 
volume of personal injury litigation might be reduced, for example, 
or labor disputes averted, by preliminary mediation before a judge.... 
The function here required of a judge is too remote from normal 
judicial duties to be sustained... . 

The gap between the contemplated conferences and a judicial 
hearing is broad. In the first place, there is nothing pending before the 
court to be decided. Decision is the heart of the judicial function. 
Without it, there can be no adjudication.... Moreover, no one, 
whether party or witness, can be required by judicial process to attend 
the conference. No record is to be made of what occurs at the con- 
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ference and the conference may be ex parte. The pretrial conference 
. .. relied upon by way of analogy, occurs in the course of a pending 
law suit. The judge commands attendance, he does not invite.... 
In our opinion, the function to be performed by the judge at the con- 
ference contemplated by the present statute cannot be fairly described 
as judicial... . It is our conclusion that the divorce statute here chal- 
lenged violates our constitution in the respects above noted, and must 
be held invalid for that reason. 

Writing in April, 1954, Judge Julius H. Miner of the cir- 
cuit covrt, one of the principal sponsors of the destroyed “cool- 
ing-off” period, said: 

“The experiment has been extremely successful in Illinois 
since the enactment of the law. The divorce rate was reduced 
by over 38%. 1657 fewer divorce cases were filed in Cook 
County alone during the past six months, in comparison to the 
corresponding period a year ago.” 

He expresses disappointment with the unfavorable decision 
of the Supreme Court of I1linois,** which of course terminated 
the experiment. 


Section V. JupiciaAL ORGANIZATION AND CourT MacHINERY 
FoR Hanpuinc Docker anp AssIGNMENT IN Cook Country, 
ILLINOIS 


The impact of the law upon the divorce litigant is affected, 
in multijudge metropolitan courts, by the method of choice of 
judges who hear divorce cases, and by the machinery for or- 
dering the progress of pending cases through the various stages 
from filing to disposition. In Chicago, where the judicial or- 
ganization and the system for assignment of cases is receiving 
considerable critical attention, these factors are of particular 
interest. 

All judges in Illinois are elected.*° There is no provision 
for nonpartisan selection of candidates, and there are no pro- 
fessional qualifications required of judges.*° The chief justice 


*“*P. 67, supra. As this book goes to press, it is learned that a new “cooling- 
off” period established by a 1955 statute is before the Illinois Supreme Court in 
a test case. 

‘ ILL. Const. (1870) Art. VI ss. 6, 13, 18, 21, 23. 

Art. VI s. 17; circuit and inferior courts: age 25, U. S. citizen, state 
resident 5 years, residence in geographic district from which elected; s. 3: 
supreme court: 30 years of age, otherwise same as circuit court. 
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of the circuit court is, by constitutional provision, that judge 
with the shortest unexpired term.*’ The chief justice of the 
superior court is chosen by the same means. It is not surpris- 
ing, in view of this requirement, that neither court exhibits 
the attributes characterizing a tribunal guided by a strong pre- 
siding judge chosen for his aptitudes and experience in judi- 
cial administration. A recent study of the condition of the 
dockets of the superior and circuit courts of Cook County con- 
tains some material bearing upon the handling of divorce and 
other cases. The docket, calendar, and assignment provisions 
will be referred to only briefly hereinbelow. 


A. Judicial Organization in the Superior Court 


In 1951, a joint committee of the Chicago Bar Association 
and of the superior court bench undertook a revision of the 
court rules. These revised rules are now in effect. 

There are twenty-eight judges on the superior bench, and 
twenty-eight masters in chancery (one for each judge). The 
court sits in two divisions: law and chancery.** As many judges 
as are needed for the chancery division are assigned thereto 
by the Executive Committee of the Court. The law division 
is thus composed of all the judges not assigned to chancery, 
and not on duty in the appellate or criminal courts. One 
judge from the law division and one from the chancery divi- 
sion are elected annually by all the judges of the court to 
represent his division on the Executive Committee and to 
superintend the work of the division subject to the authority 
of the Executive Committee. Assignments to law, chancery, 
and criminal work are made in regular annual rotation. 


The Executive Committee consists of the Chief Justice as presiding 
officer and the heads of the Law and Chancery Divisions. It has gen- 
eral executive, administrative, supervisory and rule-making authority 
over the business of the court, but its decisions are subject to the ap- 
proval of a majority of the judges of the entire bench. 


“Nl Gg aA 
““Rule 46. 
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B. Assignment in the Superior Court 

All cases on the chancery docket (except adoption and 
certain other special types of subject matter) are assigned by the 
clerk at the time the case is filed, by affixing a calendar num- 
ber corresponding to the number appearing on the back of 
the top sheet of a pad of bound sheets kept by the clerk for this 
purpose.*” This is to ensure that each case will be assigned and 
heard in the strict chronological order of its filing. The pres- 
ent strong policy of the bar association and of the court is 
against the advancement of any cause out of its regular turn. 

Thus, each case has (1) a general court number given by 
a filing clerk, and (2) an assignment number affixed as de- 
scribed above. Printed calendars are prepared by the clerk 
and are printed annually in a volume containing all pending 
cases as of a certain date. It is specifically provided by Rule 
4 that both default and contested divorce cases are assigned 
for trial by the assignment judge. Rule 9 provides for four 
dockets: law, chancery, divorce, and miscellaneous. 

The various calendars, after being printed under the di- 
rection of the Executive Committee, are divided into daily 
trial calls prepared from the calendar and are published in the 
local daily legal bulletin a day in advance of the call. These 
trial calls, it is required, must be taken in order of the calendar 
appearance of the cases comprising the call.°° 

Rule 42, governing divorce, separate maintenance, and 
annulment proceedings, makes detailed provision for the han- 
dling of such cases. In brief summation, the procedure is this: 
All cases are assigned by the assignment judge, and the attor- 
neys take the files with them to the courtrooms of the judges 
who are to hear the individual matters, which are then set 
down for hearing by the courtroom judge or his clerk. All 
motions in divorce cases are heard by one of two “motion 
judges” assigned to this work and devoting all or most of their 
time to it. One hears motions in odd-numbered cases; the 
other in even-numbered cases. 

Decretal hearings of default and contested cases are as- 


“Rule 4. Rule 26. 
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signed by the assignment judge to all judges sitting in the 
civil branch of the superior court, whether in law or in chancery. 


C. Judicial Organization in Circuit Court 


There are twenty judges on the circuit court bench and 
twenty masters in chancery. Three judges are currently as- 
signed to the Criminal Court of Cook County, one to the 
family court, three to the appellate court, four to the chancery 
division, nine to the law division. By a general assignment 
provision of the Executive Committee, any judge requested to 
sit with the family court judge who desires to comply with the 
request is so assigned. The circuit court Executive Committee 
is similar to that of the superior court in components and 
function.” 


D. Assignment im Circuit Court 


Printed calendars are prepared by the clerk containing all 
pending causes filed as of a certain date. Individual calen- 
dars, which are printed together in a volume similar to that 
prepared for the superior court, are Common Law, Extraor- 
dinary Remedies, Chancery, and Divorce. The Divorce Cal- 
endar is further divided into two calendars: contested and 
uncontested. The circuit court calendar contains no printed 
court rules. 

Calendars are assigned by the Executive Committee as 
follows: Common Law and parts of Extraordinary Remedies 
to the assignment judge for trial or assignment under his 
direction. The entire Divorce Calendar is assigned to a single 
judge in the chancery division. The presently assigned judge 
has considerable interest and experience in these cases. He is 
called “the divorce judge” by court staff. He hears all motions 
in cases of divorce, separate maintenance, or annulment cases, 
and all default cases. Some contested hearings or motions in 
contested cases, however, are in turn reassigned by the divorce 
judge to one of the other judges in the chancery division. 


** Circuit Court of Cook County Calendars, Sept., A. D. 1952, pp. 6 ef seq. 
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Section VI. CasELoAD AND GENERAL STATISTICS 
FOR Cook County, ILLINno1s 
The two courts dealing with divorce in Chicago have a 
tremendous load of such cases. The size of this load and the 
mechanical difficulties of disposition condition the practices of 
the courts in handling divorce cases. 
This section will deal with general caseload and statistics. 


A. Superior Court 

During the first eleven months of 1952, according to 
figures supplied by the assignment judge, a total of 17,650 
suits were filed in the Superior Court of Cook County. Of 
this number almost exactly half—8,832—-were divorce actions. 
The court disposed of a total of 16,407 cases during those 
II months, and more than half the disposals—g,609 cases— 
were divorce cases.™ 

On December 16, 1952 (during the general docket study 
referred to above in the first section of this report), 120 de- 
fault divorce cases were on the assignment judge’s call, and on 
that day 14 judges heard a total of 120 cases”*—8 or 9 apiece. 
The divorce docket is currently heard on Mondays and Wed- 
nesdays. On that day also, of 60 contested divorce cases called, 
48 were dismissed for want of prosecution.™ 

During September, 1952, 740 divorce suits were filed; 
in October, 716; in November, 571; a total of 2,207 filed for 
the quarter. Dispositions during the same quarter were as 
follows: 


Decrees in cases Sept. Oct. Nov. Total 
other than defaults: a5 1,024 745 2,124 
Defaults: 568 624 380 ea yz 
Dismissals: 230 477 399 1,106 
Prelim. orders: 1,724 1,965 1,480 5,169 


From September 10, 1951, to June 3, 1952, a total of 
6,852 decrees of divorce were entered and 2,409 cases were 


** As will be seen on the next page, the assignment judge is rapidly disposing 
of his backlog of old divorce cases. 

** Data obtained directly from the court records. 

** Data obtained directly from the court records. 
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dismissed, making a total of 9,261 dispositions. During that 
same period, 7,933 divorce cases were filed. This shows a 
total gain in docket position of 1,328 for divorce cases during 
the period. 

During that same period (Sept. 10, 1951, to June 30, 
1952), old cases filed in prior years were disposed of as fol- 
lows: 


46 cases filed in 1937 were disposed of; 
case filed in 1938 was disposed of; 
case filed in 1939 was disposed of; 
case filed in 1940 was disposed of; 

1 case filed in 1941 was disposed of; 
12 cases filed in 1942 were disposed of; 
22 cases filed in 1943 were disposed of; 
22 cases filed in 1944 were disposed of; 
56 cases filed in 1945 were disposed of; 
85 cases filed in 1946 were disposed of; 
77 cases filed in 1947 were disposed of; 

133 cases filed in 1948 were disposed of. 


sO 


457. Total of old cases disposed of. 


In 1949, 1922 old cases were disposed of. There are now 
only 31 old cases remaining on the current call. 

The current call contains 1,950 divorce cases. Contested 
cases are called in strict numerical order. No masters hear 
divorce matters. All such cases are heard in open court. Under 
the present system, 12 or 14 judges are hearing divorce cases 
every day in the Superior Court of Cook County.” 


B. Circuit Court 


In 1951 the court as a whole reported 12,782 cases filed 
and 11,171 disposed of. In 1952 a total of @5,Qs0mcases 
were filed and 13,894 disposed of. Note the rapid increase 
in the total number of cases being filed in the circuit court. 
This is said by the attorneys interviewed to reflect dissatisfac- 
tion with the present assignment system in the superior court. 

°° All figures supplied by the assignment judge. 
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Of the total cases filed in 1951, 3,637 were divorce cases— 
only about a third of the total filings. In that year, 2,878 
divorce cases were disposed of, showing a slight lag in docket 
position for these cases. In 1952, 5,375 divorce cases were dis- 
posed of. This still shows a docket lag, but indicates that 
the court is catching up with its divorce filings. 


C. Current Attempts to Obtain Legislation to Achieve More 
Adequate Statistics 


The state of Illinois keeps no central records of marriages 
or divorces, or of persons whose legal status is changed by 
reason of divorce or annulment. Some private research has 
been done,” and the national office of Vital Statistics in the 
Public Health Service has some special reports containing 
information relevant to I]linois.°° Up to June, 1906, the city 
statistician of Chicago published annual city statistics, and 
subsequent annual reports have been issued by the Division of 
Vital Statistics and Records of the State Department of Public 
Health, but do not include marriage or divorce records.” 

The Matrimonial Law Committee of the Chicago Bar As- 
sociation has assigned to a subcommittee the task of investigat- 
ing the best current methods of obtaining and keeping public 
records on divorce and related cases. As a result of the 
unusually thorough investigation and recommendations of this 
subcommittee, five bills have been prepared and are to be 
introduced into the General Assembly of Illinois before this 
report is issued. In brief summation, the bills provide for 
registration by the Department of Public Health of marriages, 


°° Samuel A. Stouffer and Lyle M. Spencer, “Marriage and Divorce in Recent 
Years” (1922-1935), ANNALS, Nov., 1936. Covered period of time during which 
no official research had been made by the Bureau of Census. 

*7 Vol. 34, No. 12, contains divorce statistics for the State of Illinois. 

°° A former Executive Director of the Interprofessional Commission of 
Marriage and Divorce Laws, Arthur L. Petersen, reports the following statistics 
for the city of Chicago, but does not disclose his source. These figures probably 
refer to divorces granted. 


eek 1902—2,390 
1882—723 1922— 6,536 
1892—1,243 1932—6,592 


E94 925773 
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divorces, and annulments of marriage. The installation of a 
statewide system of registering, indexing, and preserving such 
records is provided for, as well as the making and publishing 
of annual statistical reports. Microfilm reproduction of records 
for permanent retention is an interesting feature of the pro- 
posed legislation. 

Companion bills require clerks of courts to complete and 
sign forms furnished by the Department of Public Health 
immediately after the entry of each decree of divorce or an- 
nulment, and to forward to that department a copy of the 
record of any such decree within thirty days after the record 
is made. Petitioners in divorce and annulment cases are re- 
quired to file certificates prepared by the court clerk and for- 
warded to the Department of Public Health with the copy of 
the decree. County clerks are required to forward similar 
certificates of the registration of all marriages. Violation of 
the procedures is to be made a misdemeanor. 

So far as the writer could learn, no legislation of this 
nature has been passed or is pending as of the date of going 
to press (August, 1955). 


Chapter V 
CHICAGO: THE OPERATION 


Section I. AssiGNMENT OF Divorce CasEs 


A. “First Come, First Served” 


RECEDING pages have related to the basic structure 

of the system under which divorce litigation is handled 
in Chicago. The current section of this report will describe 
the operation of the system, as observed during the first two 
weeks of February, 1953. A few words are being added con- 
cerning the present method of assigning cases in the superior 
court, because of the complexity of the system and because of 
the extent of the controversy among local lawyers and judges 
about the effectiveness of the system established by the new 
rules. 

In 1947 strong pressure from local attorneys caused the 
court to cease noticing cases for trial by setting them on the 
docket for trial as they came to be at issue. The object of 
this change in the mechanical routing of cases was to make 
it impossible for unscrupulous attorneys and court clerks to 
arrange privately for priority of litigation being handled by 
persons who had obtained the favors of certain clerks. One 
immediate result of this change was the conscious substitution 
of a “first come, first served” policy with respect to progress 
of cases toward disposition. In effect, this deprives the judges 
of the superior court of any real control over docket conges- 
tion. More recently, in 1951, the Chicago Bar Association 
and the judges have worked out a mechanical technique for 


* Docket congestion as such has recently been covered by another study 
made by this writer, as noted hereinabove (Report of the Committee on 
Metropolitan Trial Courts, Section of Judicial Administration, American Bar 
Association, 1953). 
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implementing the “first come first served” case ordering, in 
the form of revised court rules; and under these rules a 
further change has been made in superior court practices with 
regard to assigning divorce cases. Previously, one or more 
judges received all divorce assignments, so that there was, in 
effect, a specialized docket or division under the guidance of a 
judge with special responsibility and experience in handling 
these cases. 


B. Superior Court 


As has been noted, the present system is for divorce matters, 
like all other litigation, to go through the hands of the as- 
signment judge. The present assignment judge is an in- 
dustrious person who is devoting considerable time to the 
thankless task of distributing all superior court cases for as- 
signment, and to hearing and deciding technical motions ap- 
pertaining to docket progress. At the same time he is at- 
tempting with some success to clean up old cases still on the 
current printed calendar. 

Currently the problem of disposing of old divorce cases is 
receiving concentrated attention. On Mondays and Wednes- 
days there is a special call of default cases before the assign- 
ment judge—default cases being those in which there has been 
a true technical default, the defendant having entered no 
appearance. This call is assembled at the request of plaintiffs’ 
attorneys who wish to dispose of the cases. On the morning 
of February 2, 1953, 76 default cases were called, and of 
these cases, 39 were placed on the passed case calendar be- 
cause plaintiffs’ attorneys did not answer the call. On Dec- 
ember 16, 1952, during the docket study, a total of 120 de- 
fault cases were on the call, and of that number 48 were 
passed for want of response. The assignment judge reports 
that every superior court judge now has a total of about 222 
of these default cases for the year. They are shuffled into 
the daily work of each judge at the rate of about 3 to 6 cases 
a day. As of February 2, all default cases filed prior to 1951 
had been disposed of, except for 25 cases filed in 1950. About 
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1,100 more such cases were filed in 1951, and of this number 
most have already been fully disposed of. On February 2, 
the assignment judge thought that 1951 defaults would all 
have been assigned within a few weeks. 

As previously noted, the procedure on the default call 1s 
for each attorney to appear before the assignment judge when 
his case is called. A bailiff especially assigned to assist the 
assignment judge in handling all calls stamps the word “de- 
fault” on the file as each case is presented, whereupon the 
attorney takes the file and departs for the courtroom of the 
judge who is to handle the case. There it will actually be set 
by the judge or his clerk. 

Contested cases are assigned in the same manner, except 
that they are placed on the contested call, which is heard 
by the assignment judge three times a week during the after- 
noon. Attention is called to the fact that most of the cases 
before the court are handled as contested cases, although in 
fact they may and usually do turn out on hearing to be un- 
contested by any real controversy once the financial arrange- 
ments are made. In a word, all cases in which the defendent 
enters an appearance are docketed as contested cases. Judge 
Paul W. Alexander comments: “It’s been my impression that 
by and large throughout the years and throughout the country 
a defense is entered in about 15 per cent of divorces, up to a 
possible 25 per cent; and that these defenses are so generally 
and universally withdrawn that only between 5 and 10 per cent 
of the total are ever assigned for trial as a contest—and most 
of these go undefended or uncontested at the eleventh hour, 
when the case is called, so that only about 1 per cent of total 
are actually tried as a contest. There are no precise figures 
on this any place I know of.” 

The Chicago Daily Law Bulletin for Saturday, January 
31, containing the February 3 calls, announced a contested 
trial call divided into three daily calls and set for Tuesday 
afternoon (47 cases all filed in 1951); Thursday afternoon 
(49 cases all filed in 1951); and Friday afternoon (55 cases 
all filed in 1951). The same issue contained the assignment 
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judge’s notice that he would enter defaults on Monday and 
Wednesday each week at 11:30 a.m. That is, he was of- 
ficially to stamp them as “defaulted” and to assign for hearing 
cases in which defaults had been entered. 

On that same day the Bulletin announced the filing of nine 
new divorce suits in the superior court, ten new divorce suits 
in the circuit court, one annulment suit in the circuit court, and 
one separate maintenance suit in the superior court. (Most 
separate maintenance suits, it is said, are docketed as divorce 
suits because of the alternative provisions in wide use as 
described above. ) 

With respect to the present policy of permitting very few 
advances in divorce or any other cases, it is the opinion of the 
assignment judge that the policy guards against use of the 
court as a “divorce mill.” He points out that no automatic 
judgments are given on divorce cases, but that each plaintiff 
is required to appear for “prove-up.” 

There is no assignment clerk in this court. It is the vivid 
impression of this writer that the judicial abilities and energies 
of the assignment judge are being overtaxed, and to a great 
extent wasted, by reason of the fact that he is expending much 
of his working day in calling out the names of cases in alpha- 
betical order and in discussing with attorneys who answer the 
call purely routine mechanical details of assignment. (At- 
torney X cannot try the case at 2:00 before Judge Y, because 
he has a case at that time before Judge Z, and besides he has 
just had a telephone call from defendant’s attorney asking 
that the case go over until one of the witnesses gets back from 
Florida.) Much, if not all, of this activity as well as the task 
of assembling badly needed statistical data might well be 
delegated to a competent assignment clerk, trained and perma- 
nently appointed to this important but still essentially clerical 
work. If this could be done, it would free the assignment 
judge to devote his attention to the important policy-making 
and judicial-administrative decisions which fall to the lot of 
any assignment judge. 
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C. Circuit Court 


In the circuit court, as has been noted, all divorce matters 
are automatically assigned to the divorce judge, and are not 
a part of the caseload going through the assignment judge. 
The problem is much simpler in circuit court, since divorce 
cases do not constitute such a large percentage of the total 
caseload, although the number and the proportion are both 
rising. 

Section II. In THE Courrrooms 


A. Physical Facilities 


The City-County Building, in the heart of the Loop district 
of Chicago, is an antiquated building housing both superior and 
circuit courts, as well as many other municipal and county 
government departments. The family court, the criminal 
courts, and the appellate court, however, are not in this build- 
ing, nor is the municipal court. The building has long been 
outgrown, and appears understaffed. Individual courtrooms 
of the superior and circuit courts are scattered over several 
floors of the building. The artificiality of two duplicating court 
systems instead of one is emphasized by the physical place- 
ment of the courtrooms. The two superior court judges pres- 
ently hearing nondecretal divorce matters occupy adjoining 
courtrooms at the end of an eighth floor corridor. The circuit 
court divorce judge is on the seventh floor; the superior court 
assignment judge on the eleventh floor; the circuit court chief 
justice on the seventh floor; the superior court chief justice 
on the eighth floor. The courtrooms are usually very crowded 
and full of noise and movement during the mornings, when the 
judges are hearing set matters and when, in addition, attorneys 
come in from the assignment judge to have matters set for 
future dates. 

Afternoons are usually reserved by the two superior court 
judges engaged in hearing nondecretal divorce matters, for 
particularly controversial matters such as disputed custody or 
support. It is the general observation of this observer that 
both these judges are handling a large amount of work, that 
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they are scrupulous in opening court on time to the minute, 
and that, despite the traffic, they are able to control behavior 
in the courtroom. 


B. Court Stenographers 


It appears to be the custom in Chicago for attorneys to 
supply their own court stenographers, hired from private or- 
ganizations who make a business of supplying this service to 
litigants. Some stenographers appear to free-lance by wander- 
ing up and down the building waiting for assignments. Several 
of the more popular appear to be “booked” long in advance, 
and to operate on a schedule as crowded as that of the at- 
torneys specializing in trial work who spend much or all their 
time in the building. During a single courtroom session as 
many as a dozen different stenographers may appear, each for 
a different case. Certain attorneys have their favorite stenog- 
raphers, and in three weeks in the building, one soon learns 
to recognize established teams. No hearing in any divorce 
matter—other than those involving the setting of a matter for 
hearing—was witnessed in which a stenographer was not pres- 
ent. The judges say that all testimony heard must be re- 
corded and transcribed, at the litigants’? expense. In bitterly 
contested matters (usually preliminary motions for custody 
or support) it is not unusual for each party to have his own 
stenographer taking a record of proceedings. These Chicago 
courts are the only courts known to the writer in which the 
court stenographer is not a part of the judge’s staff. 


C. Women Bailiffs 

Another interesting technique in use in both superior and 
circuit courts is the frequent use of women deputy sheriffs. 
These court officers, uniformed and wearing stars of office, 
are seen in all courtrooms, but are of particular interest in 
courtrooms devoted to domestic relations work. One of the 
superior court divorce judges has a woman bailiff who is a 
trained policewoman with considerable experience. This court- 
room is frequently very crowded. Litigants and attorneys who 
are waiting their turns sometimes become heated in their dis- 
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cussion; persons who are testifying or listening to an opponent 
testify are often moved beyond control by the words of a 
spouse or ex-spouse, by the aggressive manner of an attorney, 
or by the threat of losing custody of a child. Parties often 
bring small children into the courtroom, despite the judge’s 
ruling that no children may be permitted in the room. This 
ruling, stringently enforced, applies not only to children whose 
parents are testifying, but to children of litigants whose cases 
have not yet been called. For all these reasons, the services 
of the woman bailiff are regarded as urgently necessary to the 
judge. 

She often uses an adjoining consultation room as a retiring 
room for children, or for parties who are overwrought. For 
example: during observation, a father who had “kidnaped” 
his two small sons, and who had finally been prevailed upon to 
surrender them to the court, collapsed when physical custody 
was restored to the mother. 

In the circuit court, where all divorce matters both decretal 
and nondecretal are heard or assigned by the divorce judge, 
overcrowding in the courtroom is a major problem. There is 
frequently “standing room only,” and the milling and con- 
fusion occasioned by the movement of litigants and attorneys 
into and out of the room is such as to tax the patience of the 
female bailiff assigned here. On several occasions she was 
observed to engage in controversy with persons in the court- 
room relative to the seats they were to occupy, the legitimacy 
of their errand, or the correctness of their demeanor. The 
problem of removing children from the courtroom in the 
circuit court is handled with some flexibility, although there is 
a rule against their presence. In two cases, children remained 
in the courtroom while their parents testified. Apparently 
no effort is made to remove children of litigants not actually 
testifying or involved in litigation being heard. When the 
judge learns, or observes, that the parties’ child or children 
are in the courtroom, he always instructs the woman bailiff 
to remove them. She carries out these instructions promptly 
and thoroughly by picking up the child or children and taking 
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them into the corridor. Their crying can sometimes be heard 
over the testimony of the parents. As the judge points out, 
it is very difficult to understand why parents will willingly 
subject children, themselves, and the courtroom personnel to 
this experience. 

In the circuit court divorce judge’s courtroom, the general 
traffic and movement is necessarily so large as to constitute a 
more serious problem than is encountered in those of the 
superior court divorce motion judges, since all divorce litigants 
move through this courtroom. In circuit court a male bailiff 
and the courtroom clerks assist the woman officer in keeping 
order where necessary. The method of hearing default cases 
employed by the circuit court divorce judge is tied in with the 
physical atmosphere of the courtroom.” 


D. Attitude of the Judges 


The two superior court divorce-motion judges express the 
view that this is not an assignment they have sought, nor one 
they enjoy, but that it is an important assignment which should 
be carried out as well as possible. A distaste for handling 
divorce cases appears to be universal among judges. Observa- 
tion leads to the conclusion that both judges bring to the task 
both judicial and personal conscientiousness and interest. One 
of the judges particularly, though he does not profess to be 
an expert, appears to have an unusual flare for handling these 
cases. He commands deep respect from attorneys and liti- 
gants by his legal skill, judicial demeanor, and unmistakable 
insight into human values. This judge has been working with 
the divorce-motion docket for only a few months. Under the 
present rotation system, he will be shifted to another as- 
signment before the constructive practices he is evolving can 
become a permanent part of the court’s work. 

In the circuit court the divorce judge has a deep interest 
and long experience in divorce cases. His work has had con- 
siderable public recognition. He is a leader in the movement 
to obtain a supreme court ruling to provide a prefiling “cool- 
ing-off” period during which the court may attempt to rec- 

* Infra, p. 91. 
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oncile the parties. A new technique which he 1s trying out, 
that of assigning an assistant state’s attorney to his court- 
room, will be described later.2 Of the “cooling-off” rule, 
he says that to file the divorce case is to “plunge the dagger,” 
and that reconciliation by the court after the case is pending 1s 
but to twist the knife in the wound. He recommends adop- 
tion of the prefiling rule and use of a trained counselor, and 
believes that no divorce petition should be filed except by 
leave of court after a trained and honest effort toward concilia- 
tion. 

This judge has thought, written, and experienced a great 
deal in the field. His honesty and his devotion to his task 
are beyond question, although, like anyone else in this field, 
he reaches some conclusions and makes some recommenda- 
tions with which many do not agree. Of the present system in 
Chicago he has nothing good to say: “No procedure, no 
statistics, no machinery, no supervision,” he often comments. 
He points out that all efforts to date towards improving divorce 
procedures, towards attaching specialized staff to the court, 
and towards effective marriage-saving activities by the court 
have been promptly and thoroughly discouraged by supreme 
court decisions. But he continues to work towards those meth- 
ods which seem to him to promise improvement. 

Recent experience in several other courts, including those 
in Michigan and Ohio, indicates that reconciliation of divorce 
litigants during pendency of the action is feasible. Indeed, 
several of the present Chicago judges, including the present 
divorce judge at circuit court, have successfully reconciled 
litigants during pendency of divorce proceedings. 

The two chief justices, both of whom happen to be Roman 
Catholic, are also deeply interested in constructive efforts by 
the court to preserve marriages and to ameliorate the harm- 
ful effects of divorce litigation. The chief justice of the circuit 
court has made something of a study of the legal position of 
the state as a party to the divorce litigation, and believes that 
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more could be done with this line of approach than has been 
accomplished to date. 

Several of the judges have pointed out that the efforts of 
an organized minority of attorneys specializing in divorce 
have defeated the more benevolent and public-spirited, but 
less intelligently thought out, efforts of the groups interested 
in reforming divorce procedures. 

Do the divorce practices now in use evidence the deliberate 
victimizing of culturally deprived groups by a small group of 
unscrupulous attorneys? ‘This hypothesis, originally suggested 
to this writer by a staff writer for Ebony magazine, proceeds 
upon the observation that a large number of divorces are 
sought among groups which until recently did not feel the 
necessity of formalizing the initiation or dissolution of their 
mating relationships by either marriage or divorce. It is 
suggested that many individuals recently assimilated into high- 
wage metropolitan income and population groups are being 
taught that divorce is “fashionable”—an indication of social 
rank—by teachers who have something to gain from pursuing 
the litigation. This suggestion is rejected by most of the 
judges interviewed. In some other northern jurisdictions, how- 
ever, the suggestion of the writer for Ebony appears to be 
borne out by evidence of an unusually large number of divorces 
sought by immigrants from some Southern states from spouses 
they have not seen or heard from for years, their main purpose 
appearing to be to straighten out matrimonial] tangles. 


Section II]. PresenratTion oF DECRETAL HEARINGS IN 
Divorce LItTIGATIoNn 


A. No Controversy Regarding Desirability of Divorce 

A total of more than a hundred uncontested cases were 
heard in the two courts. The phrase “uncontested case” is used 
to designate those cases in which there was no observable con- 
troversy among litigants with respect to the granting of a 
divorce. When the decretal hearing takes place, one party 
either does not appear or appears only to be sure that financial 
and custody matters are handled as previously agreed upon 
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or decreed. Except very rarely, controversy appears to be 
limited to financial and custodial matters, and to be thrashed 
out in pre-or post-decretal hearings on motions directed specif- 
ically to one or both of these problems. 

Only two or three cases were heard in which one or both 
attorneys were arguing against the granting of the divorce. 
In two cases in superior court the decretal hearing was con- 
tinued pending consultation of the litigants with a psychiatrist 
or marriage counselor. In one superior court case it appeared 
that the litigants had attempted to obtain an appointment with 
a psychiatrist and had been told he was “booked solid” for 
more than four months. Upon learning this, the judge left 
the bench long enough to obtain an immediate appointment 
for the couple with a psychiatrist of his acquaintance, and the 
hearing was adjourned by consent pending the outcome of 
the consultation. 

In a similar case in circuit court the litigants were a doctor 
and his wife who had been married for sixteen years and who 
had built up a very successful practice together. They, too, 
were having trouble obtaining an appointment with a psy- 
chiatrist, though the wife had consulted a marriage counselor. 
They were in serious disagreement concerning financial mat- 
ters; the husband appeared not to want the divorce, the wife 
felt it was the only solution for their difficulties. Here the 
circuit court divorce judge, despite his interest in reconcilia- 
tion, refused to participate in an attempt to reconcile the couple, 
remarking that it was merely “wasting time shadow boxing 
over a few nickels.” He suggested that they consult their 
minister and adjourned the decretal hearing. 

In one superior court case the defendant husband after 
a little direct questioning by the court stated that he did not 
want a divorce. A workman, he was accused by the wife of 
never staying at home, of spending all his time in taverns, and 
of playing pinochle five or six hours a day. The judge, ap- 
pearing favorably impressed with the husband, managed with 
some difficulty to achieve cessation of heated bickering be- 
tween counsel and took over the questioning himself. Under 
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his inquiry, the wife repeatedly lost her temper and, after 
several times interrupting the judge or her husband, was 
soundly reprimanded by the court. Among other things, the 
judge indicated that he did not blame the husband for not 
spending much time at home. The matter was continued, 
pending an attempt by the husband to achieve reconciliation. 

It is relevant here to note another Chicago custom, not 
often encountered elsewhere, of allowing divorce and separate- 
maintenance litigants to continue to occupy the same premises 
up to the final hearing. As expressed by one of the judges, 
the view appears to be that the court has no authority to order 
either party to vacate the marital domicile until a final de- 
cree has been entered. The relationship of this custom to 
reconciliation, to condonation, and to other aspects of divorce 
cannot be discussed here because of limitations of space, but 
should be kept in mind.* 

With respect to pastoral counseling, a technique of the 
Roman Catholic Church was noted which seems to offer in- 
teresting possibilities for constructive co-operation between the 
courts and the Church. It appears that Roman Catholics who 
wish to obtain decrees for separate maintenance or for divorce 
appear at the chancellory sometime after suit is filed but before 
the decretal hearing, for the purpose of obtaining a ruling with 
respect to Church permission to proceed with the suit. In a 
number of observed cases, the decretal hearing was continued, 
or in several cases not set down for trial, pending the decision 
of the Church authorities. 

In the circuit court the divorce judge clearly expects the 
possibility of reconciliation to be exhausted before the case 


“A reader now on the Illinois appellate bench comments that in separate- 
maintenance actions a showing that the parties are living apart is a legal 
requirement, and he said that only in unusual circumstances would he permit 
divorce litigants to occupy the same premises. Observation indicated that 
present custom among judges now hearing both divorce and separate-maintenance 
litigation is as stated in the text. A law professor, reading the same paragraph, 
comments that the housing shortage in England has caused courts there to 
stop short of insisting that the plaintiff move out from the same roof, if he 
can show (1) that marriage relations have factually terminated, and (2) that 
it has been factually impossible for him to find a suitable accommodation. And 
he suggests that similar housing difficulties in Chicago may have contributed to 
the present practices there. 
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comes to decretal hearing, and in several observed cases this 
judge either instructed the attorneys to explore this possi- 
bility, or took the parties into chambers and worked on the 
reconciliation himself. He is proud of one recent reconcilia- 
tion involving a Negro family with several children, wherein 
each party had previously had the other arrested, where adul- 
tery was charged by complaint and cross-complaint, and where 
considerable physical violence had occurred. 

With the exception of the few examples noted above, no 
evidence was encountered of controversy concerning the divorce 
itself. Almost all decretal hearings go off without opposition; 
almost all represent agreement by the parties to the divorce as 
such. 


B. Formula 

The presentation of decretal hearings has been reduced to 
such a universally applicable formula in Chicago that without 
conscious effort to do so, this writer memorized the formula. 
As recalled a month after observation, it goes roughly like this: 


. What is your name? 

. How long have you lived in Cook County? 

More than a year before the filing of this petition. 

When and where were you married to———? 

. What are the names and ages of children born to the marriage? 
. Are they now with you? 

Ves. 

In the event the court sees fit to grant a divorce, do you want 
custody? 

Yes: 

. Calling your attention to such and such a date, what happened? 


O> CFOOOFOCO 


ALTERNATIVE I: 
He (she) left me. 
. Did you give him (her) any cause or reason? 
No. 
. Have you seen him (her) since? 
No. 
. Have you, since that date, been living alone and as a single person? 


Yes. 


POPrPOPOP> 
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\o 
Oo 


ALTERNATIVE 2 
He (she) struck me. 
. Did it leave visible marks? 
Yes: 
. Where did (she) strike you? 
In the face. 
Did it cause you great pain and suffering? 
Yes, 


>OPOPO> 


ALTERNATIVE 3 
He (she) hit me again. 
Where? 
In the face. 
Cause pain and suffering? 


OPOpr 


(end of alternatives) 
. Did you give him (her) any cause? 
No. 
. How did you conduct yourself during your marriage? 
As a good wife (husband) should. 
. How did he (she) treat you? 
(The answer to this question permits more leeway: “Cruel,” 
“Bad,” ‘Real Mean,” “With a kind of an indifferent attitude, 
sort of,” are all acceptable. The preferred response, however, is: 
““Terrible.’’) 
Q. Would the court care to ask this witness any questions? 


>OPOPrO 


* *K 


The number of cruel spouses in Chicago, both male and fe- 
male, who strike their marriage partners in the face exactly 
twice, without provocation, leaving visible marks, is remark- 
able. It appears to be the generally accepted single conjugal 
rejection among widely variegated cultural, educational, and 
economic groups. One notable exception is a man whose 
wife shot at him three times, missing twice. After recover- 
ing from the third shot, a leg wound, he continued to live 
with her. Counsel asked him: “What occasioned your separa- 
tion from your wife?” Answer: ‘She asked me to leave.” 

Corroborative witnesses are almost without exception (1) 
the mother of the plaintiff, and (2) a sister or brother. Some 
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attorneys bring along three or four siblings, if the supply 
is good. Plaintiff’s father sometimes appears; neighbors and 
business associates are brought in where necessary. One man 
brought his bartender. The task of these witnesses is of 
course much simplified where the plaintiff has borne visible 
marks of a blow by the defendant. In superior court the 
pattern is for two or more corroborative witnesses to be re- 
quired. One of the judges in that court often takes over 
questioning of both primary and corroborative witnesses, and it 
is clear that the taking of evidence here is more than mere 
routine. In fact, the observation led to the conclusion that 
in superior court, the statutory requirement that the judge 
must be satisfied by testimony in open court is conscientiously 
enforced. 


C. Default Cases in Circuit Court 


In circuit court the divorce judge has a different approach 
to default cases. With respect to corroboration, he requires only 
one corroborating witness where personal service has been 
had upon the defendant; otherwise, two. He regards default 
cases generally as a matter between the parties, better handled 
by recording their agreement than by court proceedings, and 
looks upon the making of the record in a default case as a 
routine task. For this reason he feels free to move on and 
off the bench, to discuss other matters with other attorneys, to 
retire to chambers, or to receive personal callers and news- 
paper reporters while witnesses are testifying in default cases. 
This practice relates to the general physical atmosphere in 
the courtroom, and undoubtedly influences the attitude of 
the litigants, witnesses, and attorneys as well as that of ob- 
servers. 

As previously noted, the Illinois statute? requires divorce 
matters to be heard in open court by such testimony as shall 
convince the judge that the cause has been proved. There 
was formerly a difference of opinion between the circuit and 
superior court judges with respect to the validity of a supreme 
court rule requiring that the plaintiff in a divorce case must 


* SmITH-HurRD ILL. REV. STATS. 40.9. 
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always be present. In Kinsley v. Kinsley,’ it was held that 
the rule was invalid as imposing illegal burdens upon the 
plaintiff. In this case, plaintiff was a member of the armed 
forces on duty overseas, and the defendant’s wife had been 
living in open adultery with another man for some time. 
Under this holding the judge is required to exercise his dis- 
cretion as to whether there is evidence which satisfies him that 
the cause for divorce has been proved by reliable witnesses in 
open court. No case was observed in which plaintiff was not 
present at a decretal hearing, and the strong impression of 
the observer is that the presence of all parties and witnesses 
is fully enforced in both courts, with the notable exception 
that in the circuit court the physical presence of the judge 
throughout the proceedings is regarded as dispensable in de- 
fault cases. 


D. Waiving Alimony 


Considerable impression was made by the large number of 
women plaintiffs who, in default cases, waive alimony. In 
most such cases the judge makes it a point to inquire of the 
plaintiff wife to be sure that she realtzes the legal consequence 
of this waiver, which is (1) to cut off any subsequent right 
to alimony, and (2) to force her to become self-supporting if 
the financial arrangements she has agreed upon become in- 
adequate in the future because of changed economic structure 
or changed circumstances in her own life. Despite the judges’ 
efforts in this behalf, routine alimony-waiving by women is 
a striking characteristic of divorce procedure in Chicago as 
currently observed. In an analysis’ of 12,000 divorce cases 
heard by him, Judge Edwin A. Robson, now of the appellate 
court, found that the wife waived alimony in 93 per cent of all 
those cases. He comments: ‘While there are included in the 
latter figure many cases where property settlements were made, 
the percentage is sufficiently high to establish that in the ma- 
jority of that group, the wife elected to rely on her own ef- 
forts for support.” He proceeds to note the tremendous in- 


“380 Wl ney. Ge@ag))- 
*Mimeographed material (no title) by Judge Edwin A. Robson, at p. 4. 
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fluence upon child support and custody of this waiver of ali- 
mony, which often condemns the mother to full time em- 
ployment, the child to what Judge Robson has described as 
the moral and financial loss occasioned by deprivation of all 
or part of the proper care and supervision of the natural 
parents. 

The judges now trying divorce cases and making prelimi- 
nary orders are sympathetically aware of the indirect influence 
of alimony-waivers upon child support and custody. But none 
of them call the attention of the wife who is about to waive 
alimony to this relationship. They feel it beyond their prov- 
ince to do so, and point out that this is the responsibility of 
the wife’s attorney, and that if child support allowances be- 
come inadequate, they as judges can later enforce more ade- 
quate child support. In cases wherein the inadequacy happens 
to be called to their attention one supposes that they could. 
The practices in child-support matters will next be discussed ; 
it suffices now to note that the waiver of alimony is often 
closely related to child support, and to the welfare of both 
mother and children in the postdecretal phase of the divorce 
litigation. 


E.. General Decretal Statistics 


It may be helpful to include a brief summary of statistical 
information gathered by Judge Robson in chart form, and 
generously shared with this writer. The figures appertain to 
a group of 5,000 divorce cases heard by him during 1945 and 
1946. Of this group, plaintiff was the wife in 76 per cent, the 
husband in 24 per cent. Personal service was had in 77 per 
cent of these cases; service by publication in 23 per cent. The 
marriage term was five years or less in 55 per cent of the cases; 
between five and ten years in 22 per cent; between ten and 


fifteen years in 11 per cent; between fifteen and twenty years 
in 7 per cent; over twenty years in 5 per cent. One case was 


observed in the circuit court in which both clients were over 
seventy years of age and had been married since their twenties. 

In 59 per cent of these cases, the charge was desertion; in 
32 per cent, cruelty; in 5 per cent, drunkenness; in 2 per cent 
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adultery, and other charges were used in the remaining 2 per 
cent. Note that desertion and cruelty together account for 
gI per cent of the cases, and compare the section on routine 
presentation of decretal matters hereinabove.* 

In 59 per cent of this group of 5,000 cases heard by Judge 
Robson, the marriage had taken place in Cook County; in 41 
per cent, outside the county. Fifty-seven per cent of the cases 
did not involve children. Of the 43 per cent involving chil- 
dren, the cases involved a total of 2,894 children. 


, Section IV. Cur_tp Support AND Custopy MAtTrers IN 
CHICAGO 


A. No Court Inquiry 


Real controversy in divorce litigation appears to be almost 
entirely centered in preliminary hearings in the nature of 
predecretal motions for child support or custody, or for change 
in a previously rendered decree owing to changed circum- 
stances. (Childless couples also wrangle bitterly concerning 
their financial settlements.) Because of the court’s legal re- 
sponsibility for the children of divorce, the fully adversarial 
presentation of child support and custody matters now in use 
in Chicago is regarded as of considerable importance to a dis- 
cusion of divorce litigation there. 

As observed, matters affecting children of divorcing parents 
are raised as, and only as, the litigants present them. No 
independent inquiry is made by the court on behalf of the 
children either prior to or subsequent to the decree. That is, 
unless questioned by defendant, statements made by plaintiff 
and witnesses with respect to child custody and support are 
taken at face value by the court. After the decree no attempt 
is made by the court to ascertain whether the child custody 
and support order is being carried out, unless the custodial 
parent complains. In short, the disposition and welfare of 
the children are—like other aspects of divorce as now handled 
in Chicago—strictly the private business of the parties. 


° Pp. 89 et seq., supra. 
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In uncontested cases the amount of child support and the 
custodial arrangement set up by plaintiff or stipulated by agree- 
ment is routinely accepted by the court. No inquiry appears 
to be made by the court as to the fitness of the custodial parent, 
the collectibility of the sum named, its adequacy to care for 
the children, or the circumstances resulting in the agreement. 
If one party has bullied or threatened the other into accepting 
an improper or inadequate arrangement, if the wife over- 
estimates her earning capacity or physical endurance, if she 
has been skilfully badgered into waiving alimony on the false 
hope that she can support and properly care for the children 
herself, if the custodial parent is in fact entirely unfit to have 
custody—the court never learns of it. The parties’ decision 
goes. 

This writer, familiar with practices in Michigan and Ohio, 
where courts actively pursue an independent inquiry into and 
supervision over the welfare of children of divorce, found the 
Chicago practices respecting children both interesting and pro- 
vocative. For this reason more than half the observation time 
in the court was allotted to watching these matters and talking 
about them with judges, attorneys, and other court personnel. 

What if the support money is inadequate or uncollectible, 
so that the children go on relief? That, say the court per- 
sonnel and attorneys, is the business of the relief authorities. 

What if neither parent is fit or able to take custody? Then 
it is a matter for the Family (Juvenile) Court. (But although 
such a case could be transferred to the Family Court, which is 
a branch of circuit court, without filing a new petition, no 
example of such a transfer could be found, and all parties 
interviewed agree that such a device would be resorted to only 
in a rare emergency.) 

Does not the court stand legally in the relationship of 
guardian to children of divorce during their minority, with 
responsibility to see to their welfare? All judges and attorneys 
agree that this is the case. But under the present Supreme 
Court decisions in Illinois, they argue, there is no way in which 
the court can effectively assume the duties of guardianship, or 
actively seek to ascertain (@) whether the child custody and 
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support decision the court is making is conducive to the welfare 
of the child, or (4) whether the decree is enforced. 

This is the general pattern. Within it, several of the 
judges now working with domestic relations cases in Chicago 
are seeking, skilfully and with imagination, to alleviate the 
rigors of the prevailing philosophy mandated by the Supreme 
Court and to work out, case by case, methods for getting at the 
interests of the children. 

There are a few devices for use of noncourt agencies to aid 
the court in obtaining facts upon which a proper child custody 
or support decision can be made and carried out. Among them: 


B. Investigation by County Welfare Department 


Under a recently amended statute,’ any court of record 
may ask the county welfare department to investigate, and 
the department “shall have power to investigate, study and 
give service on cases involving nonsupport, desertion, abandon- 
ment, adoptions, divorce, dependency, physically or mentally 
handicapped or ill persons, and other cases involving social, 
economic and home conditions.” 

Few examples of use of this statute could be found. One 
of the superior court judges points out that the use of the 
report is limited by two factors: (@) it may not be made part 
of the record; and (4) the length and focus of the reports 
tend to make them unhelpful either in arriving at the facts or 
in working out a timely solution to the precise problem con- 
fronting the court. Through the courtesy of this judge, several 
reports submitted by the welfare department were examined. 
The conclusion reached by the judge seemed to this writer 
to be well founded. A possible solution might be to train 
social workers in the functions and techniques of the judicial 
process (perhaps by assigning a social worker from the county 
department to full-time service in this court, on an experi- 
mental basis). Social workers need special training, also, 
in the preparation of reports designed for use by courts. This 
judge now refers cases to the welfare department only on 


°SmiTH-Hurp ILL. REV. STATS. 23:438.3, 11, as amended by Laws 
1951, Aug. 6, Laws 1951, p. 2062, 3. 1, 1953, Laws 1953, p. 1491, S. I. 
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the joint request of counsel, and on their agreement to permit 
reading of the report. In several cases observed in both courts, 
various judges responded negatively to counsel’s request for 
a reference to the welfare department. Their reasons were 
usually that such a reference would delay the case, that the 
material would be doubtful probative value, or that counsel 
could, if diligent, obtain the desired information. 


C. Reference to Master in Chancery 

As previously noted, an Illinois statute’’ appears specifically 
to authorize reference of child custody and support matters to 
masters in chancery. But the judges interviewed unanimously 
state that such references are permissible only as to distribution 
of marital property between spouses. On a half-dozen oc- 
casions during observations, attorneys in hard-fought custody 
or child support matters were heard to request references. 
These requests were all refused, both in superior and in circuit 
court, usually with some variant of the same response: “You 
and your distinguished opponent and I can do anything the 
master can do,” or “Why not find out yourselves?” or “We 
can work it out right here.” One of the judges points out 
that master-references are impractical in many domestic re- 
lations cases because a charge is made upon the litigants for 
their services. 


D. Special Prosecutor for Circuit Court Divorce Judge 
During the final week of observation, the circuit court 
divorce judge, after a series of conferences with the state’s 
attorney (local appellation for the public prosecutor) and with 
various public and private agency representatives in Chicago, 
announced that a member of the state’s attorney’s staff had been 
assigned specially to the divorce divisions of circuit and su- 
perior courts for the purpose of acting as representative for 
destitute beneficiaries of delinquent circuit court alimony and 
child support orders. Described by a local newspaper as “a 
major victory in the long fight for reforms in divorce practices,” 
the plan contemplates free legal aid by the assistant state’s 


29D. 58, supra. 
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attorney so assigned to impoverished mothers for enforcement 
of delinquent child support. He will co-operate with the 
County Welfare Department in giving free service to needy 
persons. This plan has the advantage, the newspaper notes, 
that anyone able to hire his own counsel may do so, and enjoys 
the endorsement of the Chicago Bar Association and of various 
divorce attorneys interviewed by the newspaper. The plan 
has the further advantage that the attorney chosen is an able 
and experienced man, who may be able to use this rather 
limited project as an entering wedge. 

Critics of the plan point out (1) that the services contem- 
plated are already being provided by the local legal aid or- 
ganization, which is set up to provide for the large group able 
to pay a small fee as well as those who are entirely indigent; 
(2) that it covers only the small proportion of delinquencies 
in which dependents are aware of and willing to seek the aid 
of the state’s attorney (it is less bother to go on relief); and 
(3) that by invoking the aid of the official public prosecutor, 
the plan casts an aura of criminal prosecution over what should 
be a routine enforcement of civil orders. Along the same line, 
it can be said that resort to the prosecutor seems to constitute 
an official recognition by the courts that they are unable to 
enforce their own orders. That is, where the divorcing court 
has entered a judgment for child support, it seems (1) that 
the court by reason of its continuing responsibility to look 
after the child has both the power and duty actively to super- 
vise enforcement of the order; and (2) that adequate process 
exists in the divorcing court itself, by way of contempt if neces- 
sary, to enforce its own order without recourse to a separate 
criminal action, or to personnel usually occupied with criminal 
actions. 

Another judge has asked if it would not be better to 
strike at the heart of the problem by drafting child support 
orders to provide that payments must be made to or in the 
presence of a court clerk. Such a provision would seem to 
be within the authority of the court. Although it would re- 
quire the recruitment of additional staff to make collections 
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and keep records, the service could be made self-supporting. 
And it would eliminate the currently very large problem of en- 
forcing collection of child support. This has been the ex- 
perience in such jurisdictions as Cleveland and Wayne County, 
Michigan, to name but a few. 

Of this problem, Judge Robson has written that according 
to an estimate of the Public Aid Commission, the cost to the 
state government of aid to dependent children of divorced 
parents was 5.5 million dollars in 1947 and 10.5 million dol- 
lars in 1948. ‘No consideration is given,” he notes, “to the 
sums spent by private charities, the city and the county... . 
These children of divorce constitute a fixed obligation to pri- 
vate charity, the city, the county, and the state for many years 
to come.”"* And ina later paper,’” he reports that the figure 
had increased, by 1952, to more than thirteen million—an in- 
crease in six years of over seven and a half million dollars. 
(During 1952, the Friend of the Court of Wayne County, 
Michigan, collected more than thirteen million dollars in sup- 
port money from divorced parents on behalf of children.) 
Judge Robson believes that “with reference to... [children] of 
the divorce broken home, we must not only correct violations 
that are presently brought before us—we should go farther and 
prevent those violations by supervising and enforcing the orders 
and decrees that are entered by the courts.” 

It should be noted that mere collection machinery will 
not in itself solve the equally important problem of enforcing 
the custody orders of the court to be sure that children receive 
adequate care aside from receipt of financial requirements. 


E. Contested Hearings in Matters involving Children 


Predecretal hearings involving parents who are divorcing or 
separating and who cannot agree on child support and custody 
are of necessity highly emotional.’* When these matters are 
decided by legal controversy, the court’s major problem is 


“ Robson, untitled mimeographed paper, p. 3. 

Robson, Address before Conference on Divorce, University of Chicago 
Law School (mimeographed) p. s. 

“The matter of hostility generated by adversary hearings in divorce matters 
has been emphasized hereinabove and will not be documented here (p. 30 


supra). ; 
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often to quiet the parties and counsel sufficiently to compre- 
hend the relevant evidence. Postdecretal matters are often 
even more rancorous, since they represent failures of custody 
or support orders to work. Here, again, arises the question of 
the efficacy of routinely accepting the parties’ plans at decree 
in default and uncontested matters. When such plans do not 
work out—as where the custodial parent neglects the children, 
or when support money remains so long unpaid as to be for 
all practical purposes uncollectible—the problem confronting 
the court at the postdecretal phase may be insoluble. Of one 
confirmed nonpayer, the judge and attorneys agree: ‘Perhaps 
there is no solution; he seems incorrigible.” He was before 
the court in one of a long series of orders to show cause. In 
another case, both counsel voluntarily relinquished their fees 
in order to persuade the parties to arrive at a workable basis for 
settling several hundred dollars’ worth of back child support. 

None of the judges appeared to coddle defiant delinquents: 
two or three were sent to jail for nonpayment of child sup- 
port when the circumstances were such as to indicate the failure 
to pay resulted from unwillingness rather than lack of financial 
resources. Those who claimed to have lost their jobs, or to 
have recently discovered someone else to be the father of the 
children sought to be supported, were fairly vigorously dealt 
with. On the other hand, all the judges displayed a practiced 
realism in recognizing the impossibility of requiring payment 
beyond the assets or earning capacity of the defendant. The 
problem of the remarried father who now has another family 
to support is crucial here, as in all divorce courts. Where 
there is only so much money, it is difficult to decide which 
children are to be supported by the parents, which are to be- 
come public charges. 


F. Custody 


Chicago judges appear more strongly impelled to give 
custody to the mother than courts in any other jurisdiction 
known to this writer. The statutory and case law pattern 
does not differ greatly from those in other states: the father’s 
common law right to exclusive custody has been abrogated by 
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the “married woman’s act,” so that under the cases the wel- 
fare of the child is supposed to be the sole category for decid- 
ing custody. Yet these judges appear to operate on an all 
but irrefragable presumption that the welfare of the child is 
to be equated with the mother’s custody. In only three ob- 
served cases was custody given to the father: in two, the 
mothers had deserted and their whereabouts were not known; 
in the third, the mother was in a mental institution. In a few 
other hard-fought cases joint custody was given (which is, for 
all practical purposes, a failure to decide custody). But in the 
overwhelming majority of cases noted, the mother gets custody 
for the asking, no matter what her fitness has been. Perhaps 
one reason is that when a mother is found “unfit” because of 
immorality (usually sex or alcohol) the father is tarred with 
the same brush, and as between the two biology gives the 
advantage to the mother. Also, when a mother gets custody 
she usually retains the child herself, whereas a father awarded 
custody almost always turns the child over to his mother, sister, 
or a boarding home, so the child winds up without the actual 
care of either natural parent. 

A psychiatrist who is the head of a local child guidance 
clinic in Michigan has recently questioned the soundness of 
the presumption that the child’s welfare demands that custody 
be given to the mother. He suggests that the emotional needs 
of a particular child may instead depend on a continuous re- 
lationship with the father, and that when this is the case, giv- 
ing custody to the mother may damage all three persons. He 
suggests that custody decisions, at least in difficult cases, should 
be based on professional psychiatric or social work evaluations, 
so as to reflect the real devotional ties in each case, rather than 
on a generalized policy favoring the mother. 

A recent case, Nye v. Nye,” is said to influence the present 
procedures in this regard. There, a raiding ex-husband ob- 
tained proof of adultery by the wife and a man she later mar- 
ried. But this was held not sufficient to deprive her of custody 
of children who were not aware of the act and who were re- 
ceiving good care and devotion from the mother. This may 

*axx Ill. 407 (1952). 
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have been a very sound decision. An experienced judge com- 
ments: ‘Adultery may render a mother unfit for heaven, but 
unless flaunted flagrantly it doesn’t necessarily render her so 
unfit to rear her children that the court must ‘play God’ and 
take them away from her.” Too, the mother, though adulter- 
ous, may have a strong maternal devotion, and may be the 
primary love object of the child, so that she may be a better 
custodian than the less loved father. 

The extent to which the mother’s advantage is currently 
enforced may be indicated by the following examples: 

In a superior court case, a mother living with three small 
children in rooms in the rear of a store found much pleasure 
in bowling. She belonged to a team which made a custom 
of meeting at various taverns providing bowling facilities. 
There the host team would supply the guest team with drinks 
between playing intervals, and the evening might end with 
everybody making a round of various taverns. The evidence, 
including the mother’s admission, showed that she spent most 
of her evenings in this manner, and that it was her custom to 
take the children, including the four-year-old boy, along un- 
less she left them at a movie or at her sister’s. If she took 
them along, they waited for her in the bar. The judge had 
trouble with this witness, who became so belligerent and defiant 
that she made herself sound much worse than was necessary. 

The father had no practical plan for the children. On 
cross-examination, further, it developed that he is himself a 
devotee of bowling, and that previous to the separation they 
both had taken the children to taverns while bowling. On 
this basis the court left the children with the mother, with 
more liberal visitation provisions by the father, and with a 
warning to the mother to improve her care. A reader com- 
ments: ‘This should have been a juvenile court case; and 
a neutral, impartial investigation by caseworker would have 
helped that court avoid mistakes. Also, the evidence of neglect 
here would have moved most judges even if the mother had 
remained virtuous. Maybe they lack the juvenile court’s 
experience in concentrating on the child, rather than either 
parent.” 
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In a circuit court case the father of two small boys, three 
and five, produced evidence that his young and flashily dressed 
ex-wife was a confirmed tavern hanger-on, who made a habit 
of picking up men to buy her drinks in return for favors sub- 
sequently rendered. He had followed her on several ex- 
peditions of this kind, from which she had returned at four, 
seven, or nine A.M. On one occasion he had witnessed an act 
of adultery between his ex-wife and one of these tavern ac- 
quaintances. To these accusations the wife replied, in effect, 
that the children were properly taken care of by the grand- 
mother during her evenings out. There was considerable 
evidence of neglect, such as reading comic books or confession 
magazines while the boys cried to get inside the house, failure 
to bathe the children, and so on. The father brought his 
own parents to court. Confirming the evidence of recent 
neglect of the children, they professed an ability and willing- 
ness to care for the children with what seemed to be vigorous 
sincerity. 

In this case the judge admonished the mother, warned her 
that she must improve her behavior, and left custody with 
her. He also broadened the father’s visitation privileges, re- 
marking that if the father kept on watching her, he would 
next time be able to accomplish his purpose. One wondered 
what the father was to watch for. Note that the device of 
liberalizing visitation privileges—which would among other 
things enlarge the opportunity for conflict—is apparently a 
stock technique for handling disputed custody proceedings. We 
were unable to learn of any cases where this device had contrib- 
uted to the ultimate solution of the conflict. 

In cases like the bowling-alley case, where neither party 
appears fully fit to take custody, another Chicago procedure 
seems worthy of note: in this court, so far as could be learned, 
no consideration is given to removing the children from the 
custody of both parents, either by transferring the case to 
family court or by giving custody to a third person. It is said 
that custody is never given to a third party in this court. But 
where the husband takes custody, or where the custodial mother 
is employed, it is frequently the grandparents who actually 


104 FAMILY CASES IN COURT 


bring up children. An interesting sociological study on the 
responsibilities shouldered by grandparents in this generation, 
and the consequences of the present grandparent-grandchild 
relationships, could be carried on. Another aspect of the 
“third party” problem is that where the grandparents are not 
available and the court, lacking facilities of its own to find 
or supervise foster homes, has declined to avail itself of the 
services of a child-placing agency and allowed legal custody to 
remain with the mother, she, unaware of the risks involved, 
often tries to do for herself what others have failed to do for 
her, and places her child in a boarding home—often with 
results ranging from unsatisfactory to disastrous. Several cases 
of this kind showed up during observation. In none of them 
was custody taken from the mother. 

A particularly troublesome case occurred in circuit court 
during the last two days of observation, when a father (repre- 
sented by the legal aid) filed a petition for change in custody 
of a seven-year-old girl who had been living with her mother, 
but spending her days in a nursery school. Two social service 
reports were read by the court. From courtroom discussion, 
it appeared that investigators found the child undernourished 
but otherwise healthy, found her not very clean, and found the 
mother in need of psychiatric treatment. The mother, when 
called upon to state her position, became first hysterical, then 
violent, repeating, “She’s not your baby, she’s mine! ,” pound- 
ing the desk, screaming, and sobbing. Discussion between the 
judge and attorney indicated (1) that the mother was in need 
of immediate treatment, probably including restraint; and (2) 
that she had inserted an advertisement for a husband in the 
Legal Bulletin in partial response to the summons to attend 
the hearing. 

The judge asked counsel to find a foster home away from 
both parents on a twenty-four-hour-a-day basis, pending further 
hearing, and took no further action. The bailiffs had to re- 
move the parties from the courtroom. After the hearing the 
mother attempted to take the child away from the father in 
a corridor, fought him to the elevator, and finally became so 
violent as to necessitate restraint by building detectives and 


| 
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police. Among other things, she threatened to kill herself and 
the child. By accident, the father and the child, with female 
relatives, left the building just behind the writer. The child, 
very pale and emaciated, was shaking with fright. The father, 
seeming thoroughly bewildered, was planning to take the child 
to a hotel for the night, hoping to be able to locate his lawyer 
during the evening and get some advice about protecting him- 
self and the child from the mother. 

During the next twenty-four hours the judge received 
three telephone calls from the mother, and she twice attempted 
to talk with him in the courtroom. While hearing another 
legal aid case, he advised the attorney to urge his colleague 
(representing the father) to speed up the process of finding 
a foster home. He feared the mother might harm the child, 
he said. Since there is a juvenile detention facility in Chicago 
and since the emergency seemed acute, it was not clear to 
the writer why recourse was not had to one or more of the 
following courses, or others like them: (1) transferring the 
case to juvenile court, (2) taking the child into juvenile de- 
tention or placing her on an emergency basis with a public 
or private child-caring agency, (3) taking the mother into 
custody for public hospitalization and psychiatric examination. 

Yet another interesting facet of child-custody problems is 
found in the cases wherein the child is consulted with respect 
to his wishes. For example, in a circuit court case, a couple 
several times divorced and remarried had several children, 
the oldest a boy of sixteen. He had been in trouble with the 
juvenile court the year before, and according to the evidence 
the father had accused the mother of bringing about his de- 
linquency. The boy ran away and worked in several places at 
roving jobs, lastly in a farm in Kansas, from where the father 
had returned him to Chicago. The father, who has hired a 
housekeeper, has all the children. The mother has married a 
tavern keeper; they live above the tavern. In court the boy 
stated that he preferred to live with his mother. The judge 
spent considerable time talking with the boy, in a manner indi- 
cating deep insight into the difficulty and deep sympathy for 
the boy. Any authoritative order to a sixteen-year-old, he told 
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him, is “sledge-hammer tactics” and unlikely to work. Instead, 
he gave the parents joint custody and put the boy on his honor. 
“You have absolute freedom of action so long as you are 
with one or the other of the parents.” The boy was agreeable 
if rather silent; both parents found this solution quite unsatis- 
factory, apparently preferring to fight it out on the spot. The 
judge persuaded them to give it a try. Here the juvenile court 
already had a fund of experience in dealing with this boy, 
whose problems appeared to necessitate skilled casework. It 
occurred to the writer that the judge might have received 
assistance from the juvenile court worker who knew the boy. 

Asking the child’s preference in custody cases is sometimes 
an unrewarding task for the judge. In one superior court case, 
which had been referred to the County Welfare Department 
for a custody investigation and which was described by a judge 
to this writer, a case-worker asked a nine-year-old boy which 
parent he wanted to live with. “I don’t want to live with either 
of them alone,” he said. “I want to live with them both to- 
gether, but I guess the age of miracles is past.” 


Chapter VI 
CHICAGO: SUMMARY AND CONCLUSIONS 


Section I. THe System 


HE MACHINERY for handling divorce litigation in 

Chicago is more unfavorable to proper qualitative dis- 
position of the cases than any other system known to the writer. 
Factors regarded as unfavorable include these, inter alia: 

1. A complex and cumbersome structure of courts, having 
two major courts with duplicate jurisdiction, and having di- 
vorce jurisdiction lodged in certain outlying city courts so as to 
invite development of a “drive-in” divorce service for the 
impatient;* 

2. Absence of special court staff for divorce cases; 

3. Partisan selection of judges; rotation of judicial as- 
signments so as to preclude development of skilled presiding 
or “personal-problem-case” judges;* 

4. Rules of court and assignment policy, particularly in 
superior court, placing the emphasis upon regular mechanical 
disposition of cases rather than the quality of decisions reached. 
(The enormous caseload of the two courts in Chicago which 
deal with divorces is in itself a major problem, and prompt 
disposition of all cases is a proper objective. The point being 
made is that pressures from bar and public to increase speed 
has encouraged perfunctory routine handling of divorce cases. 
Time is necessary if the possibility of reconciliation is to be 
explored, and if problems of custody and support are to be 
properly dealt with. Moreover, in many cases delay in it- 
self works constructively. All these considerations tend to 
suggest that separate docketing of domestic relations cases, 


*P. 56, supra. °P. 77, supra. 
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or some separate predocketing attention to them, may be ad- 
visable in order to insure not only prompt but adequate court 
attention ) ;° 

5. Unfavorable supreme court decisions in the Hunt and 
Bicek cases* discouraging to objective investigation and super- 
vision practices such as have been instituted in other jurisdic- 
tions. The language in the two cases, completely destructive 
as it is to the “agency approach,” has been described by several 
critics as “legal sophistry,” bolstering a position sought to 
be maintained rather than proceeding from legal logic ap- 
plied to a policy question of great social importance. Since 
these cases represent the authoritative pronouncement of the 
highest court in the state, however, they must be regarded 
as definitive pronouncements of the law with respect to the 
points covered by the opinions; 

6. Various statutes and practices tending to encourage ag- 
gressive hostility between litigants and counsel, and to dis- 
courage reasonable joint working out of problems incident to 
the litigation. The temporary alimony and suit money stat- 
utes linking temporary support allowances with freedom from 
guilt,” alternative separate maintenance or support actions 
maintained so as to place defendant at a tactical disadvantage 
during litigation,® collusion-recrimination statute discouraging 
calm exploration by the spouses of their problems‘ come to 
mind. Lack of court-employed stenographers under the super- 
vision of the court appeals to this writer as militating against 
the making of an accurate record.® 


Section II. ConsrrucriveE Errorts 


It is encouraging that several Chicago judges, together 
with various state and local bar committees, public and private 
agencies, and members of the press and lay public, are con- 
tinuing to work for improvement in both the machinery and 
the practices of the courts. The movement for constitutional 
reform through amendment of the judiciary article,” the recom- 


°P. 89, supra. “Pp. 63-64, supra. 
°P. 59, supra. °P. 60, supra. 
*P. 59, supra. “P. 82, supra. 
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mended legislation to obtain adequate statistical records,’ and 
the proposal to establish a “cooling-off” period for conciliation 
are notable. The Supreme Court has now declared the “cool- 
ing-off” period invalid, as has been shown," but the proponents 
appear unwilling to accept defeat. They are continuing their 
effort to save marriages by screening out those spouses who 
can be reconciled. 

Other attempts to improve quality of disposition include 
the sound attention to detail being evidenced by the two di- 
vorce-motion judges in superior court,” the weeding out of old 
divorce cases by the assignment judge of the superior court,” 
the use of a trained juvenile policewoman by a superior court 
divorce-motion judge, the reconciliation service offered by 
the circuit court divorce judge,’® the use of the legal aid staff, 
which works closely with various social work specialists at- 
tached to the local organization of United Charities, experi- 
mental use of an assistant state’s attorney to represent in- 
digent dependents of persons under court order to pay sup- 
port.’ Another asset is the sustained and eloquent interest 
shown by several members of the Chicago bench, two of whom 
in particular are devoting considerable time to writing and 
speaking on the importance of improving divorce litigation 
practices in Chicago. 


Section II]. PosstnL— Constructive EFrorts 

Despite the poorly designed machinery, it seems to this 
writer that more can be done than is being done, even under 
the present system, to improve judicial contact with divorce 
litigation. For example: 

1. The present method of docketing divorce cases in superior 
court has been regarded as both mechanically and qualitatively 
deficient by many. For the building of divorce cases alone 
surely some method could be worked out for separate docket- 
ing and assignment of such cases, which represent different 
problems of timely and of qualitative disposition than other 


19D. 75, supra. “ P. 66, supra. 
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“PP. 83, supra. *P. 85, supra. 
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types of litigation. In the alternative a method could be de- 
veloped for predocketing special attention to such cases."' 

2. Statutes and cases governing uncontested cases, whether 
technically defaulted or actually uncontested, are such as to 
encourage perjured testimony, perfunctory routine handling, 
and disposition other than in light of the real facts. This is 
true in most jurisdictions, and raises a problem which probably 
cannot be solved without a fundamental change in the basic 
theory of divorce. Pending such changes, it is suggested that 
the handling of uncontested cases should take place in a man- 
ner which will not make a mockery of the judicial process. 
This problem is regarded as particularly acute in the circuit 
court,’ where the frank inattention of one of the judges to 
default cases does not conduce to public respect for the judicial 
process. 

3. Strong judicial attention to the problems arising by 
reason of the use of separate-maintenance or divorce actions in 
the alternative would eliminate misuse of this device.” 

4. The court can discharge its direct and continuing legal 
responsibility for children of divorcing parents more adequately 
by 

a. Referring cases involving children to commissioners 
already on the payroll of the court, as the statute now spe- 
cifically authorizes. Many Chicago attorneys interested in 
better handling of children in divorce cases are not impressed, 
nor is the writer, with the argument that only property matters 
can be so referred. The language of the statute is set forth at 
page 58. To the objection that the commissioners are busy 
with other work, and references would take too long, the answer 
can be made that the use of the commissioner’s time, and the 
quality of his performance, are within the court’s control. 

b. Transferring jurisdiction of cases wherein custody 
is a serious problem to the juvenile court, which in Cook 
County is a branch of the court with general divorce jurisdic- 
tion. This could have been done in several cases observed 
for this study.” 

c. Making use of the statute permitting reference to the 
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welfare department of certain cases for investigation. The 
objection of the judges that some social workers are not able 
to furnish a report which is immediately usable by the court 
is sound; it can be met by assigning a special worker to the 
use of the divorce judges and by seeing that she gets special 
training in the functions and procedural requirements of the 
judicial process.” 

d. Assuming direct custody of children in such emer- 
gency cases as that cited on page 104, where the mother was 
crazed and threatening, and making use of public or private 
child-caring agencies, under delegated court authority, for 
short-term care pending the development of a proper perma- 
nent plan. 

e. Giving custody to a third party, such as a licensed 
child welfare agency, the state’s attorney assigned to the di- 
vorce judges, or to the welfare department of the county. 
Such references are standard practice in several jurisdictions, 
and are both practical and efficacious. 

f. Collecting child support without need of criminal 
prosecution, except in certain rare cases, by directing as part 
of the court order that the money be paid to the clerk of the 
court. This could be done on an experimental basis, by using 
every tenth case or by using selected cases, so as to demonstrate 
that the service will pay for itself. The state’s attorney as- 
signed to divorce judges might then prevent building up of 
large delinquencies by supervising methodical collection of 
support, routine supervision of which not only ensures that the 
children will receive what has been decreed by the court, but 
keeps large numbers of persons off relief and, if handled with- 
out criminal prosecution, provides a method of strengthening 
the father-child relationship by encouraging him to act out his 
responsibility for the child regularly. 


In conclusion, then, the general purport of this study is 
that, as currently handled, divorce litigation in Chicago severs 


marriage bonds only. There is no consistent or adequate at- 
*P. 96, supra. 
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tempt to save reconcilable marriages; no adequate investiga- 
tion made as to custody and support; no direct inquiry on be- 
half of the children, although when the marriage is severed, 
the court has a legal responsibility toward the children. In 
the postdecretal phase, there is no adequate supervision of 
court orders affecting minors, and no means is provided for 
enforcement of court orders for support. 

Deterioration of public confidence is a current basic problem 
of the Chicago bench and bar. Some of it is undeserved. Much 
of it is undoubtedly related to the handling of divorce liti- 
gation. 


PART THREE 


PNDTANAPOLIS: THE CIRCUIT AND SUPERIOR 
COURTS OF MARION COUNTY, INDIANA 


SOOUCUOEOOEODOOEED GREER PUESOSEREOOU OEE ACTOCEAEDOOGSCSSER A EEEEOEONCUECEERUCR ENCED SEACOEEEEECEEESTERSESEE EASES EEACRESHEEEERE ODE SES EERO TERRORS RS EECEEE 


Chapter VII 
INDIANAPOLIS: THE STRUCTURE 


Section I. TECHNIQUES 


ATE IN January of 1953, a two-day exploratory field 
pe was made to Indianapolis. During this time the 
Executive Director of the Lilly Endowment, Inc., arranged 
for interviews with various members of legal and other pro- 
fessions concerned with divorce cases. Preliminary court ob- 
servation began, and plans were made for the field work. 

The two weeks beginning March 30, 1953, were devoted 
to observation of the superior and circuit courts of Indianapolis. 
All but one of the judges were interviewed, together with 
representatives from the prosecutor’s office, the county clerk, 
and various members of the local bar. The juvenile court was 
briefly observed, and a number of individual magistrates, court 
clerks, and other court personnel were interviewed. Several 
consultations with members of the law faculty of Indiana Uni- 
versity took place. Finally, through the courtesy of the Lilly 
Endowment, Inc., a luncheon conference was arranged in which 
representatives of various community agencies engaged in a 
discussion of problems encountered in dealing with divorce 
cases. 

Several weeks previous and subsequent to the field work 
were spent in building up library material, in analyzing data, 
and in drafting the study. The Indianapolis study presents 
an especially stimulating opportunity both for the Commission 
representative and for the community, for the reason that well- 
focused and vital interest in research and in improving com- 
munity services to people with family problems now exists 
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in the community. ‘The writer hopes that this study will aid 
in stimulating this interest. 


Section IJ. Srrucrure anv JuRispICTION oF CouRTs 


The judicial system established for Indiana by the 1851 
constitution, as amended in 1881, consists of a supreme court 
with appellate jurisdiction and a circuit court of original plena- 
ry jurisdiction. The state is divided into circuit districts from 
time to time, and a circuit judge is elected from each district.” 
Marion County, Indiana (the Indianapolis metropolitan dis- 
trict), comprises one such district, and has one circuit judge. 

The constitution further provides” that other courts may 
be established by the general assembly of Indiana. Under 
this authority the legislature has created a Superior Court of 
Marion County, having five judges, with jurisdiction sub- 
stantially concurrent with that of the circuit court. Thus, the 
circuit and superior courts are the tribunals with which this 
study is primarily concerned. 

Other courts established by the legislature and forming part 
of the present judicial system in Indianapolis are the criminal 
court,’ with jurisdiction over all crimes; the probate court, 
with jurisdiction over estates and guardianships,* and the mu- 
nicipal court, with jurisdiction over misdemeanors and civil 
matters involving less than $500.° The municipal court has 
four judges, two of whom are exclusively concerned with 
criminal matters, and the other two of whom are assigned to 
civil cases. In 1945, the legislature set up a separate juvenile 
court for Marion County, with exclusive jurisdiction over 
problems affecting children.® This court has been upheld as 
constitutional.’ The statute, which applies to all counties of 
250,000 or more population, was held to be general in ap- 
plication, not to constitute an improper encroachment upon the 
jurisdiction of the circuit court, and not to violate due process 


* Const. (1851) Art. VII, s. 1, as amended, March 14, 1881. 

? [bid. 

* Burns, INDIANA STATS. ANN. 4-2309 

* 4-2901 ef seq. 

* 4-2501-2531 ef seq. 

° Burns INDIANA STATS. ANN. 9-3201-9-3224, Arts. 1945, Cc. 356. 
"State ex rel. Gannon y. Lake Circuit Court, 223 Ind. 375 (1944). 
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requirements by depriving litigants of jury trial or of the 
right to appeal. With respect to jury trial, the court held 
that such right is guaranteed by the constitution and safe- 
guarded by certain provisions of other statutes” except as to 
juvenile delinquents. ‘Control of the custody of such children 
may be exercised,” the court said, “without jury trial, by the 
juvenile court. Accordingly there was no necessity for express 
provision in the act for trial by jury.””° Constitutionally guar- 
anteed right of appeal, the court said, is necessarily implied 
where not specified. The special nature of juvenile problems 
was recognized, together with the special necessity for separate 
judicial apparatus to cope with such problems in areas of dense 
population. 

Marion County also has a magistrate’s court, with two 
magistrates appointed by the circuit judge, having countywide 
jurisdiction, concurrently with municipal, criminal, or justice 
courts, as the case may be, over petty larceny and such other 
violations of state law as are punishable by a fine of not more 
than $500 or a period of detention of not more than six months. 
Magistrates must be selected from among county residents 
qualified “by training and experience in legal proceedings”; 
they serve for terms of three years." The complement of 
courts in Marion County is rounded out by five justices of the 
peace, with petty civil and criminal jurisdiction. Although 
they are given certain jurisdiction over bastardy cases by statute, 
the new juvenile court statute appears to concentrate all juris- 
diction in bastardy cases in that tribunal.” 

The following chart indicates the hierachy of courts in 
the Indianapolis area (Marion County) together with the basic 
jurisdiction of each: 


*S. 13, 20 state bill of rights (p. 391 of opinion). 

* Burns INDIANA STATS. ANN. 3-638. 

1, At pp. 391-392. 

Burns INDIANA STATs. ANN. 4-3801 ef seg. There are magistrates’ courts 
in counties of over 40,000. 

%? Justices of the peace: BURNS INDIANA STATS. ANN. 5-101 ef seg. Juvenile 
court bastardy jurisdiction exclusive: State ex rel. Gannon y. Lake Circuit 
Court, loc. cit. And see Parliament v. Taber, 100 NE (2) go2 (1951) (appeal 
from juvenile court under Children out of Wedlock Statute). 
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Cuart III 


Court System or Marion County, INDIANA 
(InDIANAPOLIs) 














Supreme Court—5 judges 
exclusive jurisdiction appeals 
circuit, superior, criminal 
courts* 


Appellate Court—6 judges 
appellate jurisdiction not 
given to Supreme Court* 







Criminal Court—2 judges 


Superior Court—5 judges 
general civil jurisdiction 
except for slanderf 





Circuit Court—1 judge 
general civil juris- 
diction 


exclusive jurisdiction of 
crimes§ 





Juvenile Court{— 
1 judge 
exclusive jurisdiction all 
cases relating to children 


Probate Court—1 judget 
estates, guardianships, 
adoptions 


Municipal Court of Marion County 
2 criminal judges: misdemeanors; 
2 civil judges: concurrent jurisdiction 
circuit, superior courts in 
civil cases up to $5004 





de novo 


Magistrate’s Court Justices of the peace 5 


petty civil (township) 


Marion County: 2 judges 


misdemeanors, etc. petty criminal (countywide) 





* Cases may be transferred from appellate to supreme court on allegation of 
loser that ruling precedent is contravened, a new legal question erroneously 
decided, or to relieve docket congestion. 

+15 counties including Marion county have superior courts created by 
legislature. 

+ 3 counties including Marion have probate courts created by legislature. 

§ Marion and Lake counties have criminal courts created by legislature. 

{1945 statute creates juvenile courts in counties having 250,000 or more 
population. For jurisdictional relationships with circuit and superior court, see 
text (p. 114 mfra). 

# Criminal judges also have jurisdiction of ordinance violations; civil judges 
have none over real estate titles. E 

Lines indicate direction of appeals. 
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Section III. Jurispicrion or Courts 1n CERTAIN 


Fami ty Cases 


A. Grounds for Divorce 


Jurisdiction of divorce, annulment, separate maintenance, 
and similar matters lie concurrently in either the Circuit or the 
Superior Court of Marion County, Indiana. Divorce may be 
obtained on any of the following grounds:” 


I. 


Vo 


oe 


co~] 


adultery, except where there has been connivance or 
condonation, or where the aggrieved party has waited 
for two years after learning of the offense, or where the 
petitioner is also guilty of adultery; 

impotency existing at time of marriage; 

abandonment for two years; 

cruel and inhuman treatment; 

habitual drunkenness or failure of husband to make 
reasonable provision; 

failure of husband to make reasonable provision for his 
family for two years; 

conviction of infamous crime subsequent to marriage; 


. incurable insanity of spouse in cases where the patient 


has been committed for five years before proceedings 
were filed, where petitioner has been a resident of the 
state for a similar period, and where proof can be offered 
that the patient is regarded as incurable by the attend- 
ing physicians of the institution of confinement. Where 
a divorce is obtained on this ground, the plaintiff has 
a continuing duty to support the patient after the di- 
vorce. 


B. Residence 


One who petitions for divorce, or his spouse, must have 
been a state resident for one year and a bona fide resident of 
the county for six months immediately preceding the filing of 
the action.*” Residence must be proved to the satisfaction 
of the court trying the case by at least two witnesses who are 


*° Burns INDIANA STATS. ANN. 3-12013; 4-303. 
+4 34-1202. 


1 


5 
4-12.03) as amended 1949, G. 120, S: Iy Pp. 310, 1953, CG. 12) S. I, Pp. 36- 
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resident householders of the state. In addition, the statute 
requires that an affidavit regarding the residence, the present 
address, and the occupation of the defendant be filed separately 
with the clerk of the court before or at the time of the filing 
of the divorce petition."® This affidavit has been held manda- 
tory." 


C. “Cooling-off”; Prosecutor in Default Cases 

The cause relied upon for obtaining the divorce must be 
specified with “certainty to a common intent.””* No default 
divorce case may be tried without proof.” A sixty-day “cool- 
ing-off” period must elapse after the filing of the action be- 
fore the cause can be tried, and any decree rendered in less 
than sixty days from the filing of the petition is null and void.” 

Whenever any divorce petition is undefended, it is the duty 
of the prosecutor to appear and resist. Where no appearance 
is entered for a defendant, it is the duty of the judge to notify 
the prosecutor, and that of the prosecutor to enter his ap- 
pearance and to defend the action. All attorneys representing 
defendants in divorce actions are required to file written author- 
ity from their clients, and wherever the judge suspects that 
there may be collusion between the parties, the prosecutor may 
be required to appear and resist the granting of the divorce.” 
Where any divorce is granted after service by publication, the 
case may be reopened by the party so served within two years, 
and it is specifically provided that each such decree shall con- 
tain a provision forbidding the plaintiff to remarry during 
these two years. Remarriage by the defendant, of course, 
destroys the right to reopen and removes the plaintiff’s dis- 
ability to remarry.” 


*© Burns INDIANA STATS. ANN. 3-1203 as amended 1949, c. 120, Ss. 1, Pp. 3105 
MOG Cy WP Key jh see 

*T Adkins v. Adkins, 117 Ind. App. 189 (1947); 70 NE (2) 750. 

*® BuRNS INDIANA STATS. ANN. 3-1204. 

7° 3-1208. 

7° 3-1211 to this effect has been repealed, but the same requirement obtains 
by reason of the provisions of 2-801. 

meen 


7? 3-1224, and see 3-1207. 
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D. Interlocutory Orders for Swpport and Suit Money 


During pendency of divorce action, the judge “may make 
such orders for the disposition of persons, property and chil- 
dren of the parties as may be deemed right and proper, and 
such orders relative to attorneys’ fees as will insure effective 
preparation to the wife and a fair and impartial trial.” It is 
important to note that in Indiana the statute specifically author- 
izes the judge to require that the husband pay all the reason- 
able expenses of the wife, including attorneys’ fees, regardless 
of the outcome of the divorce action, the identity of the plain- 
tiff, or the degree to which the wife is at fault.“ Compare 
the Illinois statute, which by making support and suit money 
for the wife conditional upon her freedom from guilt, con- 
tributes to heated squabbling and grave accusations between 
parties and counsel.*” In one Indiana case it was said that 
judicial power to allow living expenses and suit money to the 
wife pendente lite stems from the common law and is not de- 
pendent upon statutory provisions.”° 


E. Alimony: Attorney’s Fees for Wife 


Alimony also may be and usually is awarded to the wife 
as an expense of the husband, without regard to the fault or 
outcome of the suit.’ But the wide discretion of the court 
in this regard is to be exercised reasonably and fairly. Thus 
it is proper to award alimony to a wife in a decree granting 
a divorce to the husband.”* But where the wife had an in- 
dependent income, and where the husband had given her the 
home place and was substantially obligated to make continu- 
ing payments for household goods of which she had the benefit, 
an alimony order requiring him to make payments of $10 a 
week to her in addition was held to be an abuse of discretion.” 


*° BuRNS INDIANA STATS. ANN. 3-1216. 

** Tbid. 

*° See Family Cases in Court: The Circuit and Superior Courts of Cook 
County, Illinois (Chicago), p. 11. 

** Crowell vy. Crowell, 219 Ind. 472 (1941). 

oT 3-1217-1218. 

** Baker vy. Baker, 108 NE (2) 70 (1952), 123 Ind. App. 152. 

* Bitner v. Bitner, 228 Ind. 259 (1950) (she made $115 a month; he 
made $168 a month). 
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And it has been held that the misconduct of the husband is an 
integral factor to be considered in determining the amount of 
alimony to be allowed the wife.*” But is it mandatory for the 
husband to pay the wife’s attorney’s fees in all cases?®™ 

Alimony used to be allotted in a lump sum, but under a 
recent amendment is now allowable either in gross or periodic 
payments, though the amount of the total award must be 
clearly shown in the order.*” 


F. Custody 


“The court, in decreeing a divorce, shall make provision 
for the guardianship, custody, support and education of the 
minor children of such marriage.””’’ It has been held that 
although the court is not imperatively bound to make the 
father support the children where custody is given to the 
mother,” still he may be (and usually is) required to support 
in these circumstances.*” A provision in the court order mak- 
ing the child support payable to the clerk of the court is 
directory, and where the mother has accepted direct payment, 
she cannot show lack of compliance with the order.** The 
welfare of the child, it has been held in a long series of cases, 
is the court’s paramount consideration in making determination 
of custody.*’ The court has continuing jurisdiction over the 
children, and may modify matters of custody and support. 
But there is one case, apparently not overruled, which seems 
to hold that the court may not proceed on behalf of the children 
sua sponte, but must remain passive until its jurisdiction is 


°° Poppe v. Poppe, 114 Ind. App. 348, 52 NE (2) 506 (1944). 

*1 The statute (3-1216 as cited above) says that that where the divorce is 
granted or refused “the court shall enter an order requiring the husband to 
pay all reasonable expenses of the wife, including attorneys’ fees.” 

*? BurNS INDIANA STATs. ANN. 3-1218 as amended 1949, c. 120, Ss. 3, P- 
310. 
*° Burns INDIANA STATS. ANN. 3-1219. 

*4Conn v. Conn, 57 Ind. App. 323 (1877). 
°° Botorff v. Botorff, 190 Ind., 90 129 NE 478 (1921); Denning v. Star 
Publishing Co., 94 Ind. App. 300, 180 NE 685 (1932). 

°° Manners v. State, 210 Ind. 648 5 NE (2) 300 (1936). 

°7E. g., Cornwall v. Cornwall, 108 Ind. App. 350, 29 NE (2) 317; 
Watkins v. Watkins, 211 Ind. 293, 47 NE (2) 606 (1943); Crowe v. Crowe, 
116 Ind. App. 534, 65 NE (2) 645 (1945) 3 Lucas v. Lucas, 119 Ind, App. 
360, 86 NE (2) 300 (1949). 
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properly invoked by a petition filed by a proper party.** This 
is not regarded as inhibiting the court’s continuing powers 
greatly, if at all, since all persons interviewed agreed that the 
prosecuting attorney would clearly be a proper party. In ef- 
fect, the decision then indicates the necessity of following 
proper legal practices by seeing that the petition is so filed 
and an order made, so that the record will show a sound basis 
for whatever change in custody or support is made by the court. 

One interesting case holds that the court’s continuing juris- 
diction over children of divorced parents may be expressed 
in a support order in favor of an invalid child, even after the 
child has become an adult.” 

Orders for child support may be enforced by contempt.” 
Jail sentence is permissible where contempt is used,’ and a 
man may be found in contempt of court for failure to keep up 
child support even though he shows he has made a bona 
fide attempt to make the payments.” 

The court’s authority to remove custody from either parent 
is spelled out in Indiana in a statute unlike any other known 
to this writer: 


All judges of circuit and superior courts . . . shall have the power and 
authority in any and all divorce cases to take minor children under the 
age of 16 years from the parents of such children, and place them in 
the orphans home of the county where such divorce suit originated, 
when, in the judgment of the judge trying such case, the parents of 
such child or children are unable financially, or are, for any reason, 
unfit persons to have their care, custody and education. The disposition 
of any such child shall be specified and recited in the decree of the 
court trying any such cause.** 


It is further provided that a certified copy of the court’s order 
shall admit the child to the institution.** In practice the 


*“ State ex rel. Davis v. Achor, 225 Ind. 319, 75 NE (2) 154 (1947). 

** Zakrocki v. Zakrocki, 115 Ind. App. 556, 60 NE (2) 745 (1945). 

“’ Kerr v. Kerr, 194, Ind. 140 (1923) 141 NE 305. 

*‘ Jail sentence not punitive but coercive. Dissette v. Dissette, 208 Ind. 576, 
196 NE 684 (1935); Stonehill v. Stonehill, 146 Ind. 445 (1896). 

“Ginn v. Ginn, 108 Ind. App. 553, 31 NE (2) 65 (1941) 

*“ Burns INDIANA STATS. ANN. 3-1221. 

* 3-1221-3-1223. 
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orphans’ homes are less used currently than are foster homes, 
or placement with such close relatives as the grandparents.” 

In one recent case, the court clearly expresses its policy 
concerning third-party custody decisions:"° 


This court has always recognized and applied the principle that the 
welfare and happiness of the child may defeat the claims of the parents 
where the parent has voluntarily relinquished to others the care and 
custody of the child, until the affections of the child and its foster par- 
ents have become so interwoven that to sever them would seriously mar 
and endanger the future welfare and happiness of the child.** 


This was an interesting case in which the husband-plaintiff 
filed his petition and gave his testimony while on limited fur- 
lough from army duty, in which the evidence upon which the 
court decided against giving custody to the mother was ex- 
punged from the record by the court for the sake of the child, 
and in which the paternal grandparents were given custody. 
Subsequently, a special judge** modified the custody judg- 
ment to the advantage of the mother, and the father appealed. 
Reversing the action taken by the special judge, and affirming 
the decision of the trial court, the appellate judges also in- 
cluded as a basis for their decision the fact that no change in 
circumstances had appeared since the trial court’s decision on 
the basis of which the modification could be justified. 


G. Separation from Bed and Board 
Separation decrees may be had for: 
a. adultery (where the petitioner is not himself guilty 
of this offense) ; 
b. desertion or failure to provide for six months; 
c. habitual cruelty or constant strife; 
d. habitual drunkenness or addiction to harmful drugs; 
e. gross and wanton neglect of conjugal duty. 


*° See, for example, Watkins vy. Watkins, 221 Ind. 293, 47 NE (2) 606 
(1943). And see p. 155, infra. 

*° Adams vy. Purtlebaugh, 230 Ind. 269, 102 NE (2) 499 (1951). 

SU Atep 502: 

“See pp. 130, 141, infra. 
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A decree of separation is no bar to a divorce action. One who, 
after*® a separate-maintenance decree, commits adultery, for- 
feits any property or support rights obtained under the decree. 
Cohabitation between parties legally separated is a misdemea- 
nor.” Either circuit or superior court has jurisdiction. 


AH. Mutual Guilt 


Where both parties are guilty of marital wrong—that is, 
where either could establish grounds for divorce—the legal 
doctrine is that the court can grant a divorce to neither. This 
statement is often found in case headnotes and in annotations 
to the Indiana divorce statutes. Yet the cases seem to indicate 
that courts, at least in recent years, are reluctant to apply the 
doctrine literally, and the cases show that appellate court 
seldom does so by going behind the discretion of the trial 
court in awarding a decree in contested cases. Thus, it has 
been held that where a husband displayed affection towards 
the wife he was suing for divorce, and where he wrote letters 
stating his love and disparaging his qualities as a husband, this 
was not evidence of misconduct on his part sufficient to preclude 
the court from awarding the divorce to the husband, and such 
a decree was held no abuse of discretion.** Similarly, it has 
been held that where there was sharply conflicting evidence as 
to the guilt or innocence of both parties in a contested case, the 
court was the best judge of the evidence, and the appellate 
court declined to disturb its decision.” 


Section IV. JurispicTIoN ovER Famity Matrers OTHER 
Tuan Divorce 


Neglect or failure to provide for children is covered within 
the provision of the new juvenile-court statute.°* Jurisdiction 
over actions on behalf of children born out of wedlock is also 
in the juvenile court, and such actions may be either voluntary 
or involuntary with respect to the father of the child.”* If the 


*° Burns INDIANA STATS. ANN, 3-1230. 

°° 3-1234. 

4 Smiley v. Smiley, 114 Ind. App. 138, 51 NE (2) 98 (1943). 
°? Stinson v. Stinson, 117 Ind. App. 661, 74 NE (2) 745 (1947). 
5° Burns INDIANA STATS. ANN. 9-3201-9-3224, Acts 1945, c. 356. 
°* Burns INDIANA STATS. ANN. 3-623 ef seq.; 3-631 as amended. 
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latter, the procedure is as in criminal cases.”° Contributing 
to delinquency of minors may also be handled in the juvenile 
court.”® 

But under a recent decision wherein the defendant ap- 
pealed both from the juvenile judge’s failure to grant a motion 
for a change of judge and for his failure to grant a motion for 
a change of venue, the supreme court in holding that the special 
judge should have been appointed also noted that the statute 
governing contributing to delinquency actions specifically re- 
fers to “courts having criminal or juvenile jurisdiction.””’ 
This appears to indicate that such actions may be brought 
either in juvenile or in criminal court. 

There is a similar spread of jurisdiction with respect to 
actions for cruelty and neglect of children (including failure 
to provide). The statute states the jurisdiction is to be in 
courts having criminal or juvenile jurisdiction, the procedures 
as in criminal cases.°* Desertion and nonsupport of wife or 
children is a felony punishable by one to three years in the 
state penitentiary, together with disfranchisement.” But it 
has been held that this particular statute may not be invoked 
against a father after divorce where the mother has custody, 
even though he is delinquent in paying child support as de- 
creed by the divorce court, for the reason that the requisite 
proof of desertion, necessary to invoke the statute, may not be 
established in such a situation. It is possible, however, to 
take direct criminal action against a father who is delinquent 
in payment of child support as decreed by a divorcing court, 
under a statute applicable to parents liable for support of 
children, and carrying a one-to-seven-year penalty, with a 
provision that sentence may be suspended during the period in 
which payments are regularly made to the clerk of the court.” 

Neglect of wife or children may also be handled as a 


°° Ibid. 

ee g-2804-5; 10-812 Acts 1945, c. 218, s. 1, p. 1001. 

°" State ex rel. Harper v. Hoffman, 228 Ind. 641, 94 NE (2) 756 (1950). 
°° BurNs INDIANA STATS. ANN. 10-816. 

*9 100-813-815. 

°° Manners v. State, 210 Ind. 648 (1936). 

** BuRNS INDIANA STATS. ANN. 10-1401. 
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misdemeanor, in which case it would be brought in the police 
magistrate’s division of the municipal court in Indianapolis.” 

Thus it may be seen that in Indiana, as elsewhere, the 
choice of tribunals for the handling of family matters is wide. 
A later section will discuss current practices with respect to the 
wide area of duplicate jurisdiction shared by the divorcing 
court and the juvenile court, as well as that shared by the di- 
vorcing court and the criminal court or the criminal division 
of the juvenile court. 


Secrion V. User or SpEciaAL TECHNIQUES TO AID CouRT 
IN Divorce Cases 


Indiana courts have been struggling with the basic legal 
questions which arise when a social investigation 1s made at the 
court’s request to determine the comparative home conditions 
of the divorcing parents, and the relative advantages to the 
child offered by each parent as custodian. A small group of 
recent decisions illustrates the trends of judicial thinking about 
these problems and will provide a ground to show the legal 
situation confronting judges who are handling divorce litiga- 
tion in Indianapolis. 


A. Investigation by Probation Departments 
| In the Watkins case,” the plaintiff’s husband obtained cus- 
tody of the minor child, although the defendant’s wife was 


granted a decree of divorce upon her cross complaint. Defend- 
ant appealed, and the appeal was transferred from the appellate 
to the supreme court. The record before that tribunal indi- 
cated that the parties had joined in stipulating that the court’s 
_ probation department make a thorough investigation regarding 
_the home conditions of each of the parties, and that the report 
be filed and considered as evidence by the court in determining 
custody. Some time after this stipulation a change of venue was 
obtained at the hearing. The circuit judge of the circuit to 
which the case had been transferred took the case under ad- 


_visement as to the matter of child custody and expressed an 


os 10-1405. 
** Watkins v. Watkins, 221 Ind. 293, 47 NE (2) 606 (1943). 
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intention of asking his probation department to make an in- 
vestigation. At the resumed hearing, the judge made the 
child a ward of the court, gave legal custody to the husband, 
and placed the child in the home of the paternal grandparents. 
After the court announced its finding, but before entry of judg- 
ment, the defendant wife moved to see the report, but this 
motion was overruled, whereupon judgment was entered on 
the findings. Defendant then moved for modification of the 
judgment and for a new trial, and both motions were over- 
ruled. 

The Supreme Court eld that the stipulation with respect 
to the probation report followed the case to the new circuit, 
that the record did not disclose whether or not a probation in- 
vestigation was made or filed, and that for these reasons it was 
not error to refuse to permit the defendant to see the report. 
The court then said: 


However, we would not be understood as lending our approval to a 
trial court conducting such an extra-judicial inquiry as appellant charges, 
but does not establish.®* 


Defendant wife had argued that a divorce cannot be granted 

unless there is one innocent and one guilty party and that the 
evidence upon which the court determines that one party is 
innocent, and therefore entitled to a divorce, must of necessity 
be conclusive with respect to determination that custody of the 
child must be given to that same party. As to this, the court 
said: 
The great weight of authority is to the effect that guilt or innocence 
of the parents is not necessarily a controlling factor and that custody 
may, in the sound discretion of the trial court, be awarded to the one 
against whom divorce was decreed. 27 CJS Divorce S. 309 SS 3." 


Weighing the evidence in a disputed custody matter is the 
function of the trial court, which will not be disturbed except 
in cases of clear abuse of discretion. The Supreme Court con- 
cluded its opinion by affirming the judgment, with the state- 


°4 Watkins v. Watkins, 221 Ind. 293, 47 NE (2) 606 (1943) at p. 607. 
°° At p. 607. 
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ment that “We cannot say that the trial court abused its dis- 
cretion.” 

In 1947 a similar question was presented to the appellate 

court in Tumbleson v. Tumbleson.” In this case plaintiff hus- 
band received a decree of divorce and also received custody 
of a minor child. The court ordered an investigation and re- 
port by the probation department on the custody question. 
This report was made and filed. The sole question raised on 
appeal was that of the propriety of the court’s action in having 
the report made, and in considering it “in any manner.” The 
appellate court said: 
The right of trial involves the right to confront and cross-examine ad- 
verse witnesses. This right was not easily won and must not be lightly 
lost either by frontal attack or erosion. We have no doubt that in the 
instant case an able and conscientious probation officer reported to an 
able and conscientious judge. But if the practice should be approved 
another decree might be made by a less able and conscientious judge 
upon the report of a less able and conscientious officer. After all there 
is no difference in principle between basing a judgment upon the report 
of a court’s officers and basing one upon the report of a king’s soldiers. 
In either instance the right of trial has been denied.* 


The judgment was, therefore, reversed. 

It may be worth noting that in the Tumbleson case the con- 
sent of the parties was not obtained and that the Supreme Court 
has not passed on the question of use of probation reports 
where a stipulation is obtained. There is a statute which spe- 
cifically provides that during pendency of a divorce action in- 
volving children, the judge may refer to the juvenile court a 
request for an investigation by the juvenile probation depart- 
ment with respect to child custody and support.™ 


B. Courts of Conciliation 


The constitution of Indiana contains language authorizing 
the establishment of courts of conciliation, or the use of existing 


117 Ind. App. 455 (1947), 73 NE (2) 59. 
*" Burns INDIANA STATS. ANN. 9-2801b-2801c. (Acts 1937, c. 298, s. 2.) 


°° 117 Ind. App. 455 (1947), 73 NE (2) at p. 59. 
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courts for the purpose with certain limitations. The express 
provision is as follows: 


Tribunals of reconciliation may be established, with such powers and 
duties as shall be prescribed by law; or the powers and duties of the 
same may be conferred upon other courts of Justice; but such tribunals 
or other courts when sitting as such, shall have no power to render 
judgment to be obligatory on the parties, unless they voluntarily submit 
their matters of difference, and agree to abide the judgment of such 
tribunal or court.®° 


There appears to be no enabling legislation to activate this 
declaration of policy, which so far as the writer can learn is 
the only constitutional provision of the kind in any state. 


Section VI. JupiciaAL ORGANIZATION AND MACHINERY 
FOR HanpiinG Divorce Cases 1n Marion County 


The circuit judge is elected for six years. The five superior 
court judges are all elected for four year terms. There is no 
provision for nonpartisan selection of judges.” A former law 
providing that judges must be qualified lawyers was repealed 
: OL 
in 1943. 

A. Assignment System 


All cases filed in the circuit or superior court in Indianapolis 
are filed with the clerk of the court on the first floor of the 
courthouse. By a chronological numbering system of assign- 
ment, each case when filed is assigned in rotation to the circuit 
judge or to one of the five superior court judges. There are 
six courtrooms available for general assignment (one circuit; 
five superior), and these are numbered from one to six. The 
assignment system, therefore, operates in this manner: when a 
case is filed, it receives a docket number corresponding with the 
number stamped on the back of the top sheet of paper torn 
from a pad of numbered sheets. The case file is marked with 
this number and is assigned to one of the six judges by court- 


SConsi) ARTS AVI sss enor 

™ Const. ART. VII, s. 10; BURNS INDIANA STATS. ANN. 4-301 (circuit) ; 4- 
406-7 (superior). 

™ Burns INDIANA STATS. ANN., 4-3224, repealed by Acts 1943, c. 135- 
Ss. I. 
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room number. Once filed with a particular court, the case re- 
mains with the court until the proceedings are disposed of. 
Supposing a certain case to have been assigned to Courtroom 
1 (which happens to be that of the circuit judge), the next 
case filed will be given the next chronological docket number 
and will be assigned to Courtroom 2 (one of the superior court 
judges). After assignment, each court makes up its own trial 
calendar. In effect, it is as if there are six separate courts, each 
handled by its own judge, and a staff consisting of clerk, 
bailiff, and reporter. 
A superior court judge comments: 


The Clerk’s filing system has a separate numbering system for the 
Superior Courts and Circuit Court. At the present time, all Circuit 
Court causes have no letter prefix. The Superior Court causes have 
the prefix letter “B.” (Civil Municipal Courts have the prefix letter 
“M.”) Superior Court cases are assigned in this manner: All case num- 
bers ending in 1 or 6 are filed in Superior Court, Room 1; 2 or 7 are 
filed in Room 2; 3 or 8 are filed in Room 3; 4 or 9 are filed in Room 
4, and o or 5 are filed in Room 5. Circuit Court cases are filed in suc- 
cessive, chronological order, with an entirely different cause number 
assigned, carrying no letter prefix, as indicated. The rotation between 
Circuit and Superior Court cases is handled by the Filing Clerk by a 
pre-numbered tape containing all of the Superior Court cause numbers, 
and a separate tape containing all of the Circuit Court cause numbers. 
By tabulation, every sixth case is assigned to the Circuit Court, and as 
every case is filed, the number assigned thereto is scratched off the tape, 
so the Clerk will know the next successive number, and the court in 
which to file the next filed case. 


Each of the six judges has a special day for the hearing 
of default divorce cases and motions concerning custody and 
support matters, or nondecretal motions generally. This day 
is a long and busy one. An assistant prosecutor is assigned to 
each courtroom for attendance throughout the divorce day. 
During observation, Courtroom I was hearing uncontested di- 
vorce cases on Monday, Courtroom 2 on Tuesday, and so to 
the end of the week. 

Although the mechanical assignment system is supposed to 
result in the docketing of cases on a strict chronological basis, 
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in fact it is not difficult to get a case set before the judge of 
one’s choice, nor to avoid having it set before one whom it is 
sought for any reason to avoid. Attorneys interviewed all 
agreed that in effect the present system enables attorneys to 
exercise whatever degree of choice they care to. The total 
number of cases assigned to each judge evens out, however, 
and even divorce cases (which are separately recorded and 
counted by the county clerk gua clerk of the court) are evenly 
divided among the six judges. No one expressed dissatisfaction 
with the present docket system, but a recent statute” making 
provision for the transfer of cases between circuit and superior 
court as a method of relieving docket congestion suggests that 
improvement has been felt desirable. 


B. Judicial Organization 


Technically, there are two courts of general original civil 
jurisdiction in Marion County: the circuit and the superior 
court. Actually, because of the unusual autonomy of each judge 
with respect to the handling of all matters affecting his court 
(including not only the ordering of cases for trial but also the 
furnishings and decoration), the effect is that of six independ- 
ent courts which happen to be quartered in the same building. 
There is no presiding or executive judge in the sense that the 
term is used elsewhere, and although the judges have peri- 
odical judges’ or “general term” meetings, there seems to be 
nothing approaching the elaborate systems for delegating au- 
thority in various matters of judicial administration which 
obtain in most metropolitan court systems with multijudge 
courts. 


C. Special Judges 


Where one or both parties to litigation apply for a change 
of venue, a special judge may be appointed by the governor 
under certain circumstances. Any “competent and disinterested 
attorney” may be so appointed. He receives $10 a day plus 
mileage while engaged as special judge; the per diem is 
doubled if he sits outside his home county.” 


™? BuRNS INDIANA STATS. ANN. 4-101a, Acts 1951, Cc. 11, s. 2, p. 18. 
"° 4-1201-2-1416. as amended, Acts 1947, c. 175 SS. 1, 2, p. 601. 
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A provision for the selection of a special judge by the 
parties themselves is specifically stated not to apply to proceed- 
ings in divorce. But parties to a divorce action may select 
their own special judges from among practicing attorneys under 
another statutory provision, it has been held.™ 

A superior court judge comments: 


When an affidavit for change of venue from the judge is filed by 
a litigant, it is the Judge’s responsibility to name a panel of three in 
those cases entitled to a change of venue. The moving party first strikes 
one of the named qualified attorneys, and the other counsel strikes an- 
other name, leaving the third named attorney who is appointed as Spe- 
cial Judge. However, in a specific statute in divorce actions, after an 
affidavit for a change of venue from the judge has been filed, the court 
has the authority, if the attorneys fail to agree on a named individual, 
to name only one person, who is the Special Judge. In either of such 
cases, civil matters or divorce, where the judge has been an interested 
party to the litigation, or has represented one or another of the litigants, 
or is himself a party to the action, then, and in that event only, does 
the Governor name a special panel of three competent attorneys. Their 
compensation is $10.00 per day. Mileage, however, is applicable only 
to those who serve outside their own county, 


Pro tempore judges may be appointed by the regular judge 
whenever, from any cause, the regular judge is unable to at- 
tend and preside. Any practicing attorney eligible to be elected 
judge may be so appointed. Such pro tempore judges receive 
a per diem for their work, which, however, is deducted from 
the regular salary of the judge.” The statute specifically pro- 
vides, at section three (4.403) that “any amount allowed to 
any judge pro tem . . . shall be deducted .. . from the regular 
annual salary otherwise payable by the state to the judge of 
such superior court making said appointment.” One of the 
superior court judges advises that these deductions are not in 
fact made. 

The extent of the use of this device in Indianapolis is dis- 
cussed in another portion of this report.”® 


7 


“2-1409; 2-1430. See McDaniels vy. McDaniels, 116 Ind. App. 322, 62 
NE (2) 876 (1945). 5 
7 4-402. "°P. 140, mfra. 
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Section VII. GENERAL STATISTICS ON CASELOAD 


In the year 1951, according to information furnished by the 
County Clerk of Marion County, a total of 7,602 cases were 
filed in the circuit and superior courts. Of this number, 4,752 
(almost two-thirds) were divorce cases. Four hundred and 
forty-four were filed in circuit court, 4,308 in superior court. 
In that year 2,649 divorces were granted. 

In 1952 the same source shows a total of 7,840 cases filed 
in circuit and superior courts, of which 4,866 (almost two- 
thirds) were divorce cases. Six hundred and eleven were filed 
in circuit court; 4,225 in superior court. During 1952, 2,899 
divorces were granted. 

One of the judges reports filings and dispositions in divorce 
cases for the year 1951 as follows: 


Filed Granted Dismissed 


January 65 40 25 
April 103 37 34 
May 69 33 37 
June 76 69 33 
September 74. 36 45 
October 94 59 34 
November 71 48 64 
December Fp) 45 AI 


The same judge, examining for his own information a 
group of 140 cases disposed of during a three-month period 
beginning in October, 1947, found that in 86 cases (62.7 per 
cent) no children were involved; that in 62 cases one or more 
parties had been divorced prior to the current action, and that 
in 25 cases both had been divorced; that 115 were disposed 
of by default. Several represented common law marriages; 
one was a “trial marriage.” 

One-fourth of the marriages had lasted one year or less; 
87 (63 per cent) between one and ten years; 19 more than ten 
years. Grounds were assault and battery in 51 cases, habitual 
drunkenness in 46 cases, infidelity in 34 cases, desertion in 22, 
adultery in 8. Other causes represented were nonsupport, aban- 
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donment, cruel and inhuman treatment, impotency at time of 
marriage, conviction of major crime, and incurable insanity. 
Discussion of the judge’s evaluations of these cases and of the 
problems they raised is reserved.” 

Another judge has recently compiled a statistical tabula- 
tion of all his court activities for a four-month period beginning 
in September, 1952. It is so informative as to the many de- 
mands on a judge’s time that it is included as Appendix C. It 
shows, among other things, that during the four months there 
was a monthly average of 53 preliminary support proceedings 
and 47 decretal hearings in divorce cases. 

The report notes that “in addition to specifically enumer- 
ated items, no consideration has been given to the time spent 
in attempting to effect reconciliations between married persons 
who are seeking a divorce; having conferences with minor 
children in problems of custody... ,”? and many other matters. 


Section VIII. Recenr ATTEMPTS TO MODERNIZE THE 
Court SysTEM 


In 1950 a Metropolitan Area Study Commission reported 
that in its opinion “the main problem with respect to the Ju- 
diciary function grows out of an uneven distribution of re- 
sponsibilities and cases in the various courts.”"* They recom- 
mended elimination of justice of peace courts and a reorganiza- 
tion of the responsibilities of the courts to increase their effec- 
tiveness to include raising the monetary maximum for the 
municipal court in civil cases. Specifically with respect to di- 
vorce cases, the report states: 


Since 66% of the cases before the Superior Court involve divorce and 
domestic matters, it would appear most desirable that two rooms of 
the Superior Court be constituted a Court of Domestic Relations with 
two divisions.” 


‘TP. 146, fra. 

** Typewritten report of Commission, at p. 1 of that portion of the report 
dealing with the judiciary system. 

© Typewritten report of Commission, at p. 1 of that portion of the report 
dealing with the judiciary system. 
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These recommendations have not been acted upon. In so 
far as they concern the handling of divorce cases, the general 
feeling among the judges appears to be unreceptive.*” They 
feel that divorce cases are so difficult and wearing that no 
judge should be required to accept an assignment restricted 
to this type of case. 


*° See p. 166, infra, for fuller discussion. 


Chapter VIII 
INDIANAPOLIS: THE OPERATION 


Section I. THe BuILpInc 


HE COUNTY courthouse of Marion County, Indiana, 

located in downtown Indianapolis, is an antiquated build- 
ing occupying an entire square. The structure is in an advanced 
state of decrepitude. Long outgrown, it is crowded, crumbling, 
and infested with hordes of pigeons, which during the study 
were the object of much controversy between nature lovers 
and sanitarians among judges and other public officials. The 
building houses many administrative offices in the county, such 
as those of the register of deeds, the prosecutor, and the county 
clerk (who is also the clerk of the court) as well as the circuit, 
superior, and criminal courts. The juvenile court, however, is 
housed elsewhere. Attempts to obtain a new building commen- 
surate with the needs of the courts and appropriate to the civic 
level of Indianapolis, which has many handsome modern public 
structures, have so far been unsuccessful, owing in part, it is 
said, to the fact that two levels of government—state and 
county—are involved and agreement for sharing financial re- 
sponsibility is hard to obtain. In the meantime the corridors of 
the basement floor are piled high with boxes of stored or dis- 
carded objects of great variety, some of them stacked so deep 
that only a narrow corridor is left for traffic. The condition 
can only be described as filthy. Several of the judges report 
that members of the maintenance staff spend their time shoot- 
ing craps and carousing after the building is closed. Female 
employees are forbidden by some officials to remain in or to 
return to the building after the office is officially closed for the 
day. 
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The circuit and superior courtrooms are scattered on the 
second and third floors of the building. So inadequate are the 
quarters that the judges and their staffs have the opportunity 
to exercise all their ingenuity to find room for files, records, 
and office machinery, while at the same time preserving sufh- 
cient courtroom space so that all persons having official busi- 
ness with the judge can be accommodated with some show of 
dignity, and can be heard to state their business. The difference 
in the methods used by the judges to solve this problem clearly 
shows the extent to which each judge controls his own court. 
For example, one of the judges began his term by remodeling 
and redecorating his courtroom. It is said that he demanded 
rather than asked the county supervisors for a sufficient ap- 
propriation, and that the supervisors meekly complied. 

One of the worst problems faced by the judges is the fact 
that intake and filing are carried on in the courtroom itself, 
there being no separate quarters available for this activity, 
which is physically separated only by a wooden railing from the 
courtroom proper. The judge began his renovation project by 
moving this fenced-in structure from its original place along 
side the bench itself to a position across the large room. Be- 
fore the courtroom, which has been untouched for decades, was 
painted, he requested the sheriff to send over prisoners from 
the county jail to wash the walls, the high ceiling with its 
ornate plaster ornaments, and the elaborate marble pillars and 
canopy which towers over the judge’s bench. When the room 
was reasonably clean, it was painted and fully carpeted. The 
contrast between this courtroom and some of the others is be- 
yond description, not only with regard to physical appearance 
but also as respects the convenience and lack of confusion with 
which necessary courtroom traffic is handled. The six court- 
rooms may be said to run the gamut from bedlam to quiet 
order and from cramped untidiness to maximum planned use 
of space. The personal tastes of the judges themselves are 
reflected in the decoration of the courtrooms. This free play 
of individual preference is not without charm. More than one 
of the judges have preserved the Victorian appointments to 
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good effect, while at the same time achieving a clean, efficient 
disposition of physical facilities. 


Section II. Courrroom STAFF 


A courtroom clerk assigned to each court is technically a 
member of the staff of the county clerk, but is actually under 
the control of the courtroom judge. He has charge of the 
files and records of each case, and of the separate docket and 
calendar kept in each courtroom for business of that court. It 
is to this clerk that attorneys apply for the filing of papers, for 
setting matters for hearing, for supplementary enforcement 
process, and for information concerning the status of pending 
or completed matters. In some courtrooms the clerk conducts 
an annual or semiannual screening out of old cases for the pur- 
pose of achieving a current docket. But so far as this writer 
could learn, this activity is carried on at the discretion of the 
individual judge and not as a matter of regular court policy. 

Each court has a bailiff and a court stenographer. The 
circuit court alone has a chief clerk who has recently been ap- 
pointed commissioner.’ Observation indicates that the number 
of clerical employees varies from court to court. Members of 
the county sheriff’s staff stationed in the building are called 
upon as necessary to escort prisoners to and from detention. 
There appear to be no law enforcement officials regularly as- 
signed to these courtrooms, which, as has been indicated, are 
concerned primarily with civil matters. Members of the prose- 
cutor’s office are regularly assigned to each court for the pur- 
pose of representing the state in uncontested divorce matters. 
Finally, the staff of each court may be augmented from time 
to time by a special or pro tempore judge. 


Section III. Docker anp ReEcorpineG FaciLities 
A. “Divorce Day” 
As noted previously,” each courtroom devotes one day a 


week to uncontested matters, and each judge makes up his own 
trial calendar for all matters. Contested decretal hearings are 


1 . 
See page 140, mfra. 
2 
P. 129, supra. 
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good effect, while at the same time achieving a clean, efficient 
disposition of physical facilities. 


Section II. Courtroom STaFF 


A courtroom clerk assigned to each court is technically a 
member of the staff of the county clerk, but is actually under 
the control of the courtroom judge. He has charge of the 
files and records of each case, and of the separate docket and 
calendar kept in each courtroom for business of that court. It 
is to this clerk that attorneys apply for the filing of papers, for 
setting matters for hearing, for supplementary enforcement 
process, and for information concerning the status of pending 
or completed matters. In some courtrooms the clerk conducts 
an annual or semiannual screening out of old cases for the pur- 
pose of achieving a current docket. But so far as this writer 
could learn, this activity is carried on at the discretion of the 
individual judge and not as a matter of regular court policy. 

Each court has a bailiff and a court stenographer. The 
circuit court alone has a chief clerk who has recently been ap- 
pointed commissioner.’ Observation indicates that the number 
of clerical employees varies from court to court. Members of 
the county sheriff’s staff stationed in the building are called 
upon as necessary to escort prisoners to and from detention. 
There appear to be no law enforcement officials regularly as- 
signed to these courtrooms, which, as has been indicated, are 
concerned primarily with civil matters. Members of the prose- 
cutor’s office are regularly assigned to each court for the pur- 
pose of representing the state in uncontested divorce matters. 
Finally, the staff of each court may be augmented from time 
to time by a special or pro tempore judge. 


Section III. Docket anp ReEcorpincG FAcILITIEs 


A. “Divorce Day” 

As noted previously,” each courtroom devotes one day a 
week to uncontested matters, and each judge makes up his own 
trial calendar for all matters. Contested decretal hearings are 


ut . 
See page 140, mfra. 
2 

P. 129, supra. 
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prior to hearing by, under the supervision of, the prosecutor, 
or by a court employee. 

No corroboration is required to establish grounds for di- 
vorce, this being left to the parties. Since almost all cases are 
uncontested in so far as grounds are concerned (controversy is 
usually restricted to property and custody), this means in effect 
that the plaintiff obtains a divorce for the asking. Lack of 
corroboration to establish grounds is not found in other juris- 
dictions so far surveyed by this writer. Since corroboration is 
usually given perfunctorily in jurisdictions which have been 
observed, however, it may be that failure to require corrobora- 
tion marks an advance toward honest realism rather than a 
perfunctory approach to the establishment of grounds. The 
point invites analysis. 


B. Substitute Judges 

On April 3, 1953, which was “divorce day” in the circuit 
court, a group of noncontested cases went to decretal hearing. 
An assistant prosecutor was in attendance. The cases were 
heard by the chief clerk of the court, who has recently been ap- 
pointed commissioner at an increased salary, so that he may 
devote full attention to divorce cases® and other matters. Typi- 
cal of the cases going through that morning were these: a weep- 
ing young woman testified that she had been married in July, 
1952, and separated the following January, that she and her 
husband had no children, that he refused to work, and that 
he beat her. Granting the divorce, the chief clerk awarded her 
$10 a week payable to a total of $250. 

In another case a young colored service man, in uniform, 
testified that he had been married in 1950, that he and his 
wife were separated, and that he did not know her whereabouts. 
He seemed vague about the date and place of separation, and 
his attorney’s questioning apparently impressed the assistant 
prosecutor as a little cursory. By vigorous cross-examination, 
that official broke down the testimony concerning date and 
place of separation and concerning lack of knowledge of wife’s 
whereabouts. The plaintiff finally admitted he had every rea- 


© See BuRNS INDIANA STATS. ANN. 4-309; 4-31063 49-2726. 
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son to believe that his wife was still living with her mother in 
Ohio, as she had been before and during the marriage and after 
the separation, that the present address of the mother was 
known to plaintiff, and that neither he nor his attorney had 
made any attempt to get in touch with the wife at the mother’s 
residence. These admissions seemed to raise questions concern- 
ing the validity of the affidavit of residence which is a require- 
ment to the filing of a divorce action in Indiana,‘ and went to 
the jurisdictional basis for the action. But after hearing this 
cross-examination (according to my notes there was no re- 
direct), the chief clerk granted the divorce, pointing out that 
the wife can always come in within two years and contest the 
action, if indeed it is for any reason legally unsound. 

That same afternoon the divorce docket broke down, and 
a case was heard involving disputed payments collected from a 
blind Negro by a corporation which allegedly had made an 
oral contract to convey business property. The existence and 
nature of the contract, the actual amount of payments made, 
the accuracy of a notebook containing payment records and 
prepared by an employee of the corporation, were all hotly 
contested. It was alleged that the real record of payments had 
been kept by the corporation, for reasons unknown to the de- 
fendant, and another substituted with notes of payment less 
advantageous to the defendant. The president and accountant 
for the corporation both testified, as did the defendant and his 
wife. The hearing began at two o’clock and was completed at 
4:30, when the matter was taken under advisement. This 
matter received the judge’s persona] attention. 

The judge, who had been in his chambers during the 
morning while the divorce cases were being heard, stated that 
the systematic use of the chief clerk’s services in disposing of 
divorce cases is a valuable aid to the court in preserving judicial 
time and energy. 

In February, 1953, the Indianapolis News ran a series of 
articles on the use of special and pro tempore judges in In- 


7P. 118, supra. 
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dianapolis courts.* A check of the public records, the writer of 
these articles asserted, showed that special judges had received 
a total of $7,120 during 1952, this being the total of payments 
made at the rate of $10 a day or fraction thereof. During the 
year 1952, these articles stated that special judges served a 
total of 712 days in the 14 civil and criminal courts in Marion 
County. In circuit court a total of 51 days was spent by special 
judges. Thirty-one of these represented days served by the 
chief clerk in this capacity. The number of days spent by spe- 
cial judges in each of the five superior courts were as follows: 
13, 19, 42, 71, 75. Though not entirely relevant here, it is 
interesting to note that 71 days were spent by substitute judges 
in the juvenile court. 

As has been stated, special judges may serve only when a 
litigant has requested a change. Pro tempore judges, on the 
other hand, may serve whenever the regular judge is unable, 
for any reason, to serve. The reporter for the News asserts 
that there are numerous cases in which the case record shows 
that a motion for a special judge has been made and granted, 
when in actuality the substitute judge is serving pro tempore. 

The same report shows that claims were allowed during 
1952 for a total of 3,070 days spent by pro tempore judges in 
the 14 civil and criminal courts of Marion County. The num- 
ber of days spent by pro tempore judges in the superior court- 
rooms as shown by the article is 23, 8, 19, 5, 28. No days 
are shown for the circuit court. The reporter was of the opinion 
that these figures are lower than the actual number of days 
spent by pro tempore judges, for the reason that many attor- 
neys are accustomed to serve in this capacity without filing of 
claims for payment.” 


* February 2, 1953, and February 3, 1953. The articles are by-lined “Leo 
Leitz. 

* A superior court judge comments: “With reference to the article by ‘Leo 
Litz,’ this article was seriously criticized by several of the judges on the following 
basis: (1) The Circuit Court, by habitual use of its Chief Clerk (present Com- 
missioner by act of the 1953 Legislature), would never record the operation as 
a Pro Tem procedure, and of course made no pay voucher for same. (2) Cer- 
tain other judges never pay the Pro Tems, its being considered a privilege to 
serve. Therefore, again, no pay voucher. As a result of these two facts, the 
article published in no way states the true facts applicable to each court, except 


INDIANAPOLIS: THE OPERATION 143 


The use of substitute judges of various kinds appears to be 
a matter of basic importance to a consideration of the quality 
of disposition of divorce cases in Marion County. The only 
divorce cases observed by this writer to be handled other than 
by the regular courtroom judge were those in the circuit court, 
described hereinabove. The writer has no reason to believe 
that the five superior court judges would in any way alter their 
practices during observation. Attorneys interviewed say that the 
use of substitute judges in disposing of divorce matters in 
various superior court courtrooms is not unknown. It would 
be useful for the bench and bar if adequate statistics were 
made publicly available concerning the extent of the use of 
this practice, and the reasons for resorting to it. 


C. Attitude of Judges 


There are six judges currently disposing of divorce cases in 
Indianapolis. The writer interviewed five of them. Like all 
other judges with whom the writer had discussed divorce cases 
during this series of studies, they are unanimously and vehe- 
mently not fond of handling these cases: because they are diffi- 
cult, because (as Professor Gellhorn puts it in his recent New 
York study) they “weigh upon the spirit,” and because the 
substantive and procedural law is so unrealistic and unhelpful 
as to render the court all but helpless to work out adequate 
qualitative dispositions in the very situations where the court 
would most like to be of service. But four of the five display 
more than a superficial interest; two show keen and creative 
attitudes towards the work; and one is evidencing a bold use 
of new techniques, a tenacious and patient willingness to work 
with the same case over a long period of time, a reaching out 


_ in those cases where the judge always pays the Pro Tem. However, in this 
instance, the article gave no consideration to the occasions when the regular 


' 


judge was, for example, trying jury cases, sitting in General Term, or, by the 


_ pressure of business, working in chambers, necessitating the appointment of a 


Pro Tem, which should have been considered. The article obviously implies 
that the judge is ‘absent and not doing his job,’ when a Pro Tem of Special 
Judge is presiding. Further, the article gave no consideration to the fact that 
counsel may also be entitled to a change of judge before the case is submitted, 
and therefore the court should not be charged with any responsibility because 
of the number of Special Judges appointed.” 


144 FAMILY CASES IN COURT 


for noncourt agency help, and a real skill in understanding and 
helping people, which could in time revolutionize the com- 
munity’s resources. 


D. Reconciliation 


In Indiana reconciliation of parties to a divorce action ter- 
minates the court’s power to order support for the wife, or to 
order the husband to pay the wife’s attorneys’ fees. The at- 
torney, after reconciliation, is restricted to the remedy of guan- 
tum meruit.'” In the McNabb case, the court said, in a long 
and careful opinion denying a writ of mandamus to compel the 
trial court to set aside a dismissal of a divorce action: 


An attorney is not a party to litigation and a client may, as a general 
rule, settle and dismiss his cause of action without consulting his at- 
torney and without the attorney’s knowledge or consent and the at- 
torney has no power to prevent it [citing authorities]. The general 
rule, as stated above, is based primarily on public policy. ... The rule 
is even stronger where marital rights are involved. In such situation 
public policy intervenes upon the additional ground that the home is 
the foundation of society and . . . that to permit an action involving 
marital relations to be maintained by counsel for the sole purpose of 
collecting his fee would violate this rule of public policy. 


In this case the facts showed that the husband had filed suit 
for divorce and that the attorney had been employed by the 
wife primarily in order to bring about a reconciliation. It was 
further shown that he had in fact devoted considerable pro- 
fessional time in seeking this objective. 

In one observed case a common-law wife filed a petition for 
divorce and then returned to her family in Tennessee. On a 
motion for process to enforce unpaid temporary support and 
suit money for the wife, the husband appeared pro persona. 
His defense was that a reconciliation had taken place. The 
wife’s attorney stated he had no authorization to dismiss the 
action. The husband said to the judge, “ I ain’t gonna pay 


* Hardy v. Hardy, 228 Ind. 295, 92 NE (2) 221 (1950) holding that 
reconciliation terminates the litigation, which cannot be continued to fix attor- 
ney’s fees. State ex rel. McNabb v. Allen Superior Court, 225 Ind. 402, 75 NE 


“2) 788, 793 (1947). 
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him nothin’.” The judge, finding a recent letter from wife to 
husband inconclusive as to the reconciliation, continued the 
case for a week to permit the attorney to ascertain his client’s 
wishes. Among other things, the case illustrates the difficulty 
of enforcing the wife’s right to temporary support and suit 
money under the reconciliation cases cited above. 

Members of the bench and bar in Indianapolis seem keenly 
aware of the troubling aspects of the McNabé decision, with 
respect to discouragement of reconciliation attempts during the 
course of divorce litigation, by counsel or by judge. One judge 
suggests that some dismissals may be due to the inability of fe- 
male litigants to pay their attorneys, for the reason that under 
these holdings some members of the bar may be indisposed to 
proceed to decretal hearing without payment of an adequate 
retainer. 

Nevertheless, in Indianapolis as in other jurisdictions ob- 
served for this series of studies, several cases were noted in 
which the possibility of reconciliation was raised by the attor- 
neys themselves, several more in which the judge made an 
effort to explore the possibility of reconciliation. One judge 
seems routinely to include, as part of all interlocutory pro- 
ceedings, a request for the parties to use the “cooling-off” period 
to seek the help of their pastors, to achieve reunion with their 
marriage partners. Of the six judges, five were observed in 
the act of disposing of divorce cases." Of the five, two showed 
a keen interest in reconciling parties where possible as well as 
in other qualitative factors of divorce cases. One of the two 
expresses the opinion that the public regards it as “none of the 
court’s business if the couple decide to sever the bonds of matri- 
mony and get a divorce. They regard it in the same light as 
that of getting marriage licenses wherein they are entitled 
to a marriage license for a certain fee if they can make certain 


™ In circuit court, the chief clerk rather than the judge was hearing these 
cases. In Superior Courtroom No. 5, the writer was given an appointment, but 
was not received by the judge, nor were any cases heard in open court during 
the writer’s presence in the courtroom. An attorney stated that during this 
interval (about two hours) the judge transferred operations to his chambers. 
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affidavits and can pass a blood test.’”* This judge goes on to 
note that whereas formerly the public regarded any divorce as 
a “scandal and shame,” public opinion has now shifted to re- 
gard divorce as “common, ordinary, and decent.” He attrib- 
utes much of this shifting public opinion to the influence of 
Hollywood. He points out (as noted above) that of 140 di- 
vorce cases analyzed by him 115 went by default and that 
in the remaining 35 the contest related merely to the distribu- 
tion of property and children. Even the appearance for the 
state entered by the assistant prosecutor in noncontested cases 
to guard against fraudulant invocation of judicial processes, 
this judge concludes, “consists merely of seeing that papers 
and affidavits and forms are in correct shape, that costs have 
been paid, and that the amenities of the occasion are pre- 
served.”"* Thus the judge finds himself in the grip of the 
customs of the people and the bar and he can do little to save a 
marriage which has already been abandoned, or in which the 
parties themselves have not sufficient interest to appear before 
the court. In the contested cases “it was apparent to the court 
that there was more or less connivance or consent to the di- 
vorce, such as the husband appearing at the sheriff’s office to 
accept service of notice, etc. The court in such cases is almost 
powerless to do other than grant a divorce, as the plaintiff will 
make a prima facie case by the testimony of herself... plus 
residence witnesses, and as there is no contest, a legal case has 
been established.” 

Summing up then, this judge is not optimistic about the 
future of reconciliation attempts by the court, against the back- 
ground of present public opinion and customs and with the 
present substantive and procedural laws concerning divorce. 
In the two out of five cases where children are involved, and 
where the court has a continuing responsibility toward the 
children by law, Judge Niblack believes that the serious prob- 


*° Quoted from a reprint of an address prepared by the Honorable John L. 
Niblack, Superior Courtroom No. 1, which was examined with the permission 
of the judge during interview. 

*°P. 132, supra. 

“Typescript of the address by Judge Niblack cited in n. 12. 
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lem for the court and for the taxpayers exists. Discussion of 
the handling of custody problems is reserved.” 

Another judge, however, takes the position that a good 
many of the marriages represented by divorce actions in the 
Superior Court of Marion County are not dead or even mori- 
bund, but can be saved provided the appropriate kind of spe- 
cialized help can be made available to the parties. After ex- 
perimenting with informal references to noncourt agencies and 
with pastoral and judicial counseling during the litigation, this 
judge has worked out a three-phase plan for modification of 
the handling of domestic relations cases which is described in 
detail in a later section of this study."° One of the three phases 
consists of a plan for marshaling the assets of the community 
to achieve reconciliation where possible. 


E. Causative Factors in Divorce 


In addition to the change in public attitude toward divorce 
brought about by the example of Hollywood, several other 
factors were mentioned as significant in bringing about divorce 
by the two judges who have taken a special interest in analyz- 
ing their cases. The group of 140 cases dating from 1947, 
previously mentioned,” yielded the following data as to 
grounds specified: in 51, assault and battery; 46, habitual 
drunkenness; 34, infidelity; 22, desertion. Both judges ap- 
peared to feel that such overt acts against the marriage as those 
mentioned above are themselves symptoms of the real root 
cause, which lies deeper and is difficult if not impossible to 
translate into the statutory language specifying grounds for 
divorce. The insecurity and emotional conflict brought about 
by necessary army service was often mentioned as a factor. In 
one case, which deeply impressed the judge and others in the 
courtroom, a young Marine officer of unusually fine appear- 
ance and speech testified that after several years of apparently 
excellent marital relationship with his wife, he was separated 
from her by his official duties, and that some time later she 
telephoned him to say that she was pregnant by another man. 


*°P. 152, infra. *°P, 166, infra. 
*7P. 132, supra. 
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A divorce was granted on his petition, and the judge approved 
a property settlement worked out by the attorneys. The wife 
did not appear. The war was mentioned again as a factor by 
this same judge in a group of cases in which friendships which 
might have remained casual except for the emotional pressures 
brought about by service life resulted in inappropriate matings. 
An example cited was the marriage between a not entirely 
monogamous woman in her thirties and a naive and inexperi- 
enced boy of seventeen. Another example was the marriage of 
the son of a leading Indianapolis professional family and a 
wife brought up in a rural Southern community in which the 
prevailing personal, hygienic, and social habits conflicted 
sharply with those regarded as appropriate to the social circles 
in which the young woman was expected to assume leadership. 

Predominant, however, in the list of basic factors men- 
tioned by both judges is lack of preparedness for marriage, ex- 
pressed as inability to budget, inability to adjust to the needs 
of the partner, irresponsibility, and immaturity in general. 
Various aspects of this problem are touched on later in this 
study.’* It is perhaps most often seen in the courtroom in the 
hopeless financial entanglements created by well-meaning but 
unskilful spouses in all age groups. 

One observed case was cited by the judge to this writer as 
an example similar to many illustrating marriage failure re- 
sulting from inadequate preparation. That involved a seven- 
teen-year-old girl, who had been treated indulgently by her 
parents until the day of her marriage, and a young man in his 
middle twenties who was, as the judge phrased it, “unequipped 
to bring up a baby” and unable to handle the situation which 
arose when the girl, instead of getting up and preparing his 
breakfast, rolled over and went back to sleep after turning off 
the alarm. He knew only that as a wife and mother she was 
not what he had in mind, and finally expressed his disappoint- 
ment by kicking her in the stomach when he found the baby 
dirty and squalling. 


™ Pp. 149, 150 et seq., infra. 
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Section V. FinanciaAL PRoBLEMS 


A. Making Orders 


It is difficult to obtain information for the court upon which 
a workable financial arrangement can be made and expressed 
in a court order. This universal truth is as often acted out in 
Marion County, Indiana, as it is in other divorce courts. Three 
cases come to mind exemplifying the inefficiency of courtroom 
questioning in establishing the income of the family: in one the 
husband was a farmer who seemed to know amazingly little 
about what his farm was worth for a man who periodically 
files income tax returns. In another a bartender was vague 
about tips. In a third a professional gambler, while seeming 
deferential and eager to co-operate, managed during half an 
hour of close questioning by two lawyers and the judge to dis- 
close no useful information about his source or amount of in- 
come. In all of these the unwillingness of the husband may be 
a factor contributing to the court’s difficulty, and it is so in the 
several cases where men disgruntled by the terms of a court 
order quit their jobs rather than follow the order’s terms. 

More numerous, and more difficult, are the cases in which 
the breadwinner is co-operative enough, but there is not 
enough money to go around: A caretaker who receives lodg- 
ings in partial payment for his work is to support an invalid, 
one-legged ex-wife; an International Harvester employee 
making $75 a week has five children (she takes in laundry) ; 
a man makes $47 a week and pays installments on stove and 
refrigerator (he has just received a garnishment notice); they 
have two very small children and she is “porely,” he has to 
pay $7 a week for room and board, and has to have carfare. 
These cases are very numerous in all courtrooms. The happy 
or indifferent irresponsibles are less tragic and less hard to 
handle than the more numerous self-respecting, hard-working, 
desperate people to whom accepting relief is an unthinkable 
degradation, and who are by divorce condemning themselves 
and their children to an existence of privation and misery which 
must grow progressively more torturing and debasing as the 
financial and psychological plight of all family members de- 
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teriorates from year to year. Some of the men brought in for 
delinquency years after the divorce have led lives reduced to 
the basic essentials of existence for so long that their personali- 
ties have withered in much the way that long terms of impris- 
onment change the human aspects of the inmate. 

One of the most frustrating experiences undergone by 
court or counsel bent upon a constructive approach to these 
problems, however (as the writer has reason to know both as 
a practicing attorney as well as in the capacity of a court ob- 
server), is the realization that married persons who have made 
up their minds to get a divorce are almost never capable of 
accepting or understanding a prediction that they may be bring- 
ing upon themselves problems much worse than those they 
seek to escape. The emotional state of a divorce litigant during 
the litigation is typically conditioned by the fantasy that the 
judge’s signature on the decree of divorce will put an end to 
the intolerable tension brought about by the marital conflict. 

This fact, known to attorneys and judges who deal with the 
problem, complicates but does not diminish the importance of 
developing or finding techniques for saving redeemable mar- 
riages even after the petition for divorce has been filed. The 
problem of “timely disposition” of divorce cases here assumes 
another aspect. Perhaps delay in such cases is rather to be 
sought than to be avoided, at least where the parties, the court, 
or noncourt agencies can seek a return to rational analysis of 
their problems by the parties themselves. This factor has been 
inadequately emphasized by those presently concerned with 
the serious problem of timely disposition of cases. What would 
happen, it has been inquired, if during the “cooling-off” period 
preceding the decretal hearing, parties to divorce litigation 
were required to attend hearings of divorce cases, for a period 
of several weeks? Might the cumulative effect of such observa- 
tion indicate to them that (a) it costs more to maintain two 
households than it does to support one; (4) divorce usually 
raises more problems than it solves; (c) perhaps Hamlet was 
giving effective marriage counseling when he inquired if cow- 
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ardly conscience is right when it “makes us rather bear those 
ills we have than fly to others that we know not of.” 

Occasionally a situation arises where a too-generous settle- 
ment upon the wife and children must later be adjusted because 
it places upon the wife demands for financial planning which 
she is unable properly to carry out. In one such case, involving 
six minor children, a 1947 divorce decree gave the wife cus- 
tody and $25.00 a week, together with exclusive tenancy of real 
estate and all income from it. She was to keep up the premises. 
A petition for modification, presented during observation, ad- 
duced evidence that the wife had failed to keep up payments 
on the income property, and that the conditional vendor had 
sued. The wife admitted failure to make payments and to keep 
the house in repair, stating in extenuation only that she needed 
the money for shopping. It was established that the husband 
had never missed a payment on his alimony and support ac- 
count. The judge previously described as particularly gifted 
in handling divorce matters was able to turn the hearing into a 
conference in which the parties and their counsel all partici- 
pated. A mutually satisfactory plan was outlined: the husband 
was to collect the rent on the income property and to make the 
installment payments on the land contract. He was to make 
needed repairs. The wife’s married daughter (who lives with 
the wife) was either to accept employment or to enforce her 
right to receive alimony and child support from her own ex- 
husband. The nine-year-old boy was to get a paper route. 
Having developed the plan this far, the judge adjourned the 
matter, taking it under advisement until details could be per- 
fected by the two attorneys to have the suit threatening the 
property dismissed. 

Occasionally the husband’s male pride and desire to seem 
fully capable of discharging his financial responsibilities is a 
problem for the court. Thus, in a case before this same judge, 
a too-generous offer of weekly payments by the husband was 
not accepted. The parties had been married for twelve years. 
He had continuing responsibilities such as payments on the tele- 
vision set, the radio, and an automobile, which he had failed 
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to take into consideration when making his offer, the judge 
pointed out. She had her own income and was also buying a 
car. Remarking, “Such generosity overwhelms the court and 
upsets its normal trend of thinking,” the judge persuaded the 
attorneys that a more realistic arrangement would, in the long 
run, stand up better for all purposes. 

The taking of a little more time before the financial order 
is made, this judge feels, is in the long run a saving of the 
court’s time as well as a better arrangement for the parties, 
since unworkable provisions in court orders will be reflected 
later in postdecretal proceedings resorting to the extremes of 
social force: citations for contempt for nonpayment, attach- 
ments, or restraining orders where the conflict has broken out 
into physical violence. 


B. Enforcement Policies 

Petitions for orders to show cause and hearings in con- 
tempt actions were often observed in all courtrooms. Here, as 
elsewhere, the difference in policy from judge to judge was 
striking. One judge, reputed to be the “toughest” of all, sent 
six men to jail in one day for nonpayment of alimony or child 
support. Other cases presenting similar fact situations, heard 
by other judges, were more likely to be handled by a lecture. 
But of the five courtrooms observed, four sent one or more 
men to detention for nonpayment at some time during observa- 
tion. All agreed that the power to incarcerate for nonpayment, 
though to be used with great care and discrimination, is an in- 
dispensable weapon in the judicial arsenal. One judge thought- 
fully offered a man his choice of the county jail or the state 
prison farm. 


Section VI. Cusropy AND SuPPORT OF CHILDREN 


In a contested case involving three small children, a judge 
invoked the “mutual guilt” doctrine’® and declined the divorce. 
He remarked to the writer that one of his reasons was that if 
the divorce were granted the children would become the court’s 
responsibility, and here, as in so many cases, the court would 


*9P. 123, supra. 
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not be able to discharge that responsibility properly. The 
judge was, no doubt, oversimplifying and exaggerating his 
position. But the statement may serve to begin a series of case 
histories selected from matters observed in Indianapolis court- 
rooms during this study. They are presented as exemplifying 
the difficulties confronting the court in postdecretal matters 
concerning children affected by a court order. 


A. Controversy between Parents 


Only Child. A petition to modify a decretal order by plac- 
ing custody of an eight-year-old girl with her father was coun- 
tered by a cross-petition for modification by leaving custody 
with the mother but canceling all visitation rights of the 
father. Prior to the hearing, the judge said, both parents had 
called him several times in an effort to discuss the problem. 
The parents, divorced several years, are both remarried; 
neither has other children. All the energy of long-continued 
controversy is focused upon the only child, a pale, thin, tense- 
looking girl. She was removed from the courtroom at the re- 
quest of the father’s attorney. Incidentally, this was the only 
time in the two weeks of observation that a child was removed 
from a courtroom. The accepted custom in Indianapolis ap- 
pears to be for children who are the objects of court hearings 
to be present, so that the judge may observe their physical 
condition and their reactions, and may, if he wishes, question 
or talk with them. 

The father’s case was that the mother has committed many 
flagrant violations of the court order by repeatedly denying 
the father his visitation rights, by removing the child on 
various occasions for several weeks at a time to unknown where- 
abouts, and so forth. Her present husband had, he testified, 
ordered him off the premises once or twice, with threatening 
words and gestures. She had neglected an infectious kidney 
condition until, when the father discovered it, it required 
emergency medical attention, but she had refused to give the 
child the medication supplied for this condition. Moreover, she 
did not equip the child with special shoes required for a slight 
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foot deformation, and when the father supplied them, she for- 
bade the girl to wear them. Her present household, the father 
testified, is primitive, inadequately heated and furnished, im- 
properly built and maintained, and constitutes no fit place for 
the child, nor is the care being supplied by the mother con- 
ducive to her best welfare. He introduced photographs of 
the rural dwelling of the mother and her present husband, 
showing broken windows, an open ditch filled with mud in 
front of the house, unfinished siding, outside plumbing, and 
a small number of rooms. Outside plumbing is not uncom- 
mon in parts of Indiana, and of itself constitutes no showing 
of inadequate housing. 

The mother’s case was that the father had repeatedly been 
in flagrant violation of the court’s decree by taking the child 
and keeping her over the prescribed time, as when he took her 
to the doctor for treatment, so that she missed some school. 
He took her to some doctor without notifying the mother, 
although he knew that she had consulted a doctor and was 
following his advice. He also took her to a dentist and had 
some teeth pulled, so that on her return the child was ill and had 
to stay in bed for several days. He did not notify the mother 
concerning the dentist, although the mother had made ar- 
rangements with her dentist for the child. He had not been 
refused admittance, but had only been asked to refrain from 
making a scene because the girl was sick and needed quiet. 
He was welcome at any time if he could conduct himself like 
a gentleman, which she very much doubted. 

There was bitterly conflicting testimony about the relative 
regularity of attendance at Sunday school and church of the 
child and the parent she was with on alternating Sundays. The 
star witness for the father was the wife of the pastor of his 
church, who had made something of a protégé of the little 
girl, and who was impressed by the solidity, devotion, and 
character of the father and his present wife. 

On cross-examination the mother admitted that she would 
not let the girl take the medicine prescribed by the father’s 
doctor or let her wear the shoes purchased by him. The reason 
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appeared to be that the medicine was not, in her doctor’s 
opinion, necessary; the shoes did not fit; and the father’s present 
wife was the moving spirit in interfering with the mother’s 
medical and dental care for the child. It was, she pointed 
out, a mother’s prerogative to know what was best for the 
child along these lines. 

The judge denied both petitions and took the case under 
advisement, holding the matter of custody open and advising 
the mother that unless her co-operation improved, he would 
give sole custody to the father. This he was trying not to 
have to do in spite of the mother, he said, because of his strong 
conviction that a small girl should have her own mother’s 
care. Sternly instructing her to “let the child know her father,” 
and to “do as you would be done by,” he suggested that she 
work with her own pastor to achieve a more positive attitude. 
The judge in this case was one of the older occupants of the 
bench. His long experience, legal wisdom, and nobility of 
character are deeply respected by the bar and the community. 
They were evident in this case, and the litigants could be seen 
to respond to them. 

After the hearing the judge remarked to the writer that 
this hearing was the last in several postdecretal custody dis- 
putes between these parents. The judge agreed with a sug- 
gestion that perhaps the real factors in this conflict include the 
parents’ unusually strong devotion for their only child, and 
the mother’s primitive jealousy of the father’s second wife. 
The father’s family appear to be several rungs higher on the 
socio-economic ladder than the present household of the 
mother. This no doubt much intensifies the mother’s conflict, 
which might be verbalized as: ‘She has succeeded in getting 
the man; she’s not going to get my baby too!” 

Nothing Better to Offer. A somewhat similar case was ob- 
served in another courtroom. Here the dispute between the 
parents arose during the taking of testimony on a motion for 
an order to show cause why the father should not be held in 
contempt for failure to pay $40 a month child support, as 
ordered, for three small girls. He had an attorney; she did 
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not. It appeared that an investigation of conditions in the 
home by the county welfare department had raised questions 
concerning the adequacy of the care being given. It did not 
appear at whose request the investigation was made. The 
father asserted that he ceased to pay because he was not per- 
mitted to see the children, and because he found them not 
properly fed, clothed, or cared for. The father is sixty-six; 
the mother, about twenty-five. The grandmother and other 
unspecified relatives appear to be a part of the household 
maintained by the children’s mother. The children of three 
years, five years, and two months were in the courtroom and 
were brought forward to the bench, where they remained 
throughout the hearing. Their appearance and that of the 
mother and grandmother were such as to lend weight to the 
father’s testimony. He asserted that several times during visi- 
tation he has bathed the children, and that this and other ac- 
tions indicative of his critical attitude toward the care being 
given resulted in denial of his visitation rights by the mother. 

The mother and grandmother testified that they don’t want 
him around, that he “has been known to give them beer,” 
that the social worker for the welfare department did not state 
the true facts, that “he is not a fit subject,” and that he gets the 
mother’s nerves upset. Questioning of the mother by the judge 
on this point led to assertions tending to indicate that the father 
may have displayed a desire, from time to time, for at least a 
temporary reconciliation, and that this was interpreted by the 
mother as an intention to do her bodily harm. The judge’s 
pursuit of this line of questioning finally caused the oldest of 
the little girls to advance threateningly toward the bench and 
to stick out her tongue at the judge. Later, over the strong 
protest of the mother, the judge directed the mother to let the 
father take the three-year-old child in his arms, which he did. 

After considering the testimony, the judge decided to leave 
custody where it was. The father paid up. The judge told 
the mother that as long as he paid, he was entitled to see the 
children, and set specific times on three days a week. As the 


INDIANAPOLIS: THE OPERATION Si, 


rather and his attorney left the room, the five-year-old waved 
after the father. 

Later, in talking over the case with the writer, the judge 
confirmed the writer’s impression that the mental level of the 
mother and grandmother is low. Agreeing that under all the 
circumstances neither parent is in a very good position to be- 
stow adequate care upon the children, the judge pointed out 
that the community has nothing better to offer them (insuf- 
ficient boarding homes, institutions overcrowded), and indi- 
cated that since the father is financially able to pay and dis- 
plays a real interest in the children, the arrangement arrived 
at is about the best that could be done, at least for the present. 

High I. Q. An even more complex and difficult problem 
arose in still another courtroom when a father filed a petition 
for custody of a thirteen-year-old girl now living with her 
mother. The facts may be briefly summarized as follows: 
The divorced couple have several children. The oldest, a girl 
of nineteen, is already married, a mother, and divorced. The 
sixteen-year-old boy is working. A fifteen-year-old girl has just 
been sent by juvenile court to girls’ correctional school, and this 
action is the reason for the father’s request for a change in the 
custodial arrangements with respect to her and also with re- 
spect to the thirteen-year-old girl. The father has since had 
other children and has remarried, in that chronological order. 
He and his present family live in a rural dwelling in Marion 
County; though crowded, it could be made habitable for the 
thirteen-year-old girl. The ex-wife and mother is at present 

living with her ex-husband’s brother, on relief and without 
benefit of clergy, in quarters described other than enthusiastical- 
ly by the county welfare department of an adjoining county, 
in a report made at the request of the judge hearing the case. 
The mother has had several more children by the brother. 
The oldest daughter and her baby are also part of the house- 
hold, which has recently shifted several times because of evic- 
(tion proceedings. The financial pressure upon the brother 
came about, she testified, because the brother’s wife has been 
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pressing for payment of delinquent child support due for chil- 
dren of the brother and his wife. 

Testimony brought out by the father’s attorney tended to 
establish a real interest on the part of the father in his chil- 
dren, and a hope that the thirteen-year-old girl, who happens 
to have a high I. Q., could be removed to a more wholesome 
environment, and that perhaps the girl in the correctional in- 
stitution could be paroled to her father if a good result could 
be obtained with the thirteen-year-old girl. The father and 
three older brothers of the father who appeared in court to 
aid in solving this family problem testified that in addition to 
his failure to keep up payments for the support of his children, 
the brother with whom the mother is now living has a record 
of felony convictions for highway robbery. 

The mother was not represented. Upon questioning by 
the judge, she asserted a time-tested devotion for the brother 
with whom she is living, accused the father (not very con- 
vincingly) of sex perversion, and stated she feared to have the 
thirteen-year-old girl in close physical proximity to her father. 

The thirteen-year-old girl, who was present in the court- 
room throughout the questioning, seemed shy and diffident 
about testifying. She spoke naturally and with animation only 
when speaking of her school work, at which she does very well. 
Mathematics is her particular favorite. She expressed a de- 
cided preference for her mother, and when pressed by the 
judge to express her feeling about her father, did so in a man- 
ner tending to indicate that she entertains a fear similar to that 
of the mother concerning possible molestation by the father. 
The judge, pointing out that such a fear whether well-founded 
or not is a factor in the girl’s attitude which must be considered, 
invited all the members of the family to confer about the best 
course. He was admirably successful in inducing the brothers, 
the parents, and the girl to work towards a staft-conference 
atmosphere in which each was able to express himself in a 
group discussion the objective of which was the best plan for 
the thirteen-year-old girl. 

The final result, agreed upon by all, was that the girl 
is to be left with the mother to the end of the present school 


INDIANAPOLIS: THE OPERATION 159 


year. She is to spend the summer with her father except for 
weekends, during which she will return to the mother. If 
at any time she is dissatisfied with the arrangement, she 1s to 
report to the judge. If this arrangement is successful, the gir] 
can then be entered in school in Marion County in September, 
and the matter of paroling the older girl can be taken up with 
the juvenile court. 

As the hearing ended, all parties concerned filed past the 
judge’s desk to shake hands with him. The three older 
brothers, who had come in from their homes in Kentucky to 
stand by for the occasion, were particularly grateful to the judge 
for his method of handling the problem. 


B. Custody to Third Party 


The previous cases described have been selected from among 
many observed in which the parents, after divorce, engaged in 
controversy concerning the children, to the detriment of their 
own mental peace of mind, and the children’s welfare, and 
with the result that the postdecretal phase of the case becomes 
a serious mechanical and qualitative problem for the court 
which has to arbitrate between the parents and make the final 
decision concerning the child. These cases have displayed only 
a few of the complex and perplexing factual circumstances 
which confront the court. They have had in common, in ad- 
dition to the factor of parental conflict, the further characteristic 
that the decision in all these cases left the custody to one or 
another of the natural parents. 

At what point does the court decide that neither parent can 
‘properly care for the children, and what plan does the court 
'make in such a situation? One observed case will serve as 
illustration. Here, too, the facts must be briefly summarized, 
for the court contacts in this difficult matter have been many 
‘and varied since the divorce several years ago. The parents, 
both of whom appeared in court for the hearing of a petition 
| for restoration of custody to the mother, are well-dressed, 
financially responsible, well-spoken people of whose parental 
| devotion for their three little girls there can be no doubt. The 
| children, who were also in court, are Sandra, thirteen, and 
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eleven-year-old twin girls. The parents had been married for 
several years before the children came; they wished to be sure 
of an adequate financial basis before starting a family. Several 
months previous to this hearing, the mother and the girls 
had been living in cramped apartment quarters. The mother 
was working, and the situation was generally tense and un- 
satisfactory. Through an insurance agent, with whom the 
mother had been talking, the court learned that the mother 
was planning a suicide pact with the children. The insurance 
agent notified the judge. The court removed the children and 
placed them with the father, in the care of the father’s mother. 
After a short period of time, the three children appeared in 
the judge’s chambers, having run away from the grandmother. 
They had wandered during most of a day trying to find the 
right courthouse and the right courtroom. The judge happened 
to be on vacation, but the judge’s reporter fed and talked with 
the children and arranged for emergency care pending the 
judge’s return. He then sought the help of the family pastor, 
a Lutheran minister, and with persistence and good luck was 
able to obtain admittance for the girls in a Lutheran child- 
caring institution in Indianapolis, despite a long waiting list. 
On the occasion when the children were legally taken into the 
direct custody of the court and committed to the children’s 
home, it is said that the mother became exceedingly violent. 
After exhausting every other alternative, the judge had her 
taken into custody for contempt of court and hospitalized in 
the psychopathic ward of a local hospital for psychiatric evalua- 
tion. The hospital reported her sane, and she spent several 
days in the county jail. After releasing her, the judge talked 
with her for some time in chambers to work out the details 
of a plan whereby the mother could rehabilitate herself by 
obtaining employment, by seeking medical treatment (she is 
in her middle forties), and by taking the first steps toward 
setting up a physical and psychological environment suitable 
for the three children. He even supplied her with funds from 
his personal resources in order to aid in building up her morale. 

By the time of the hearing which was witnessed by this 
writer, the already complex fact situation had taken on several 
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even more melodramatic twists. The father’s mother had been 
ruled out as a possible custodian not only because of the girls’ 
adverse reaction to her, but because investigation disclosed that 
her mode of life and behavior were not morally sound. It 
was learned that the children had received a distorted and 
alarming version of the conference between the judge and the 
mother, which had caused the girl Sandra to turn against the 
judge and, indeed, to turn against all the adults in her world. 
A factor regarded as basic by all connected with the case is 
the fact that Sandra, an intelligent if high-strung child, is a 
natural leader—“the boss of the crew,” as it was expressed by 
the mother’s attorney. Her consent and co-operation were 
recognized as indispensable not only for her own sake, but for 
that of the other children and the parents. 

The hearing was attended by the mother and her attorney 
(the latest of several who had represented her at various 
stages), the father and his counsel, the three children, the pastor 
of the family church, the superintendent of the children’s 
home, and a caseworker who had been working directly with 
the children. The hearing began with a request from the 
mother’s attorney that the company adjourn to the judge’s 
chambers. The judge refused, giving as his reason a recent 
case in which he had acceded to a similar request, joined in by 
both parties, only to have his decision later appealed for the 
the reason that a conference in chambers had taken place. The 
parties therefore gathered before the bench, and the hearing 
took place in open court. It was long. The details need not 
be presented here. It will suffice to say that in this matter, as 
in the case last described, the judge was somehow successful 
in creating a staff conference atmosphere in which everyone 
spoke his mind freely, in which tension was gradually dis- 
sipated by this “ventilation,” and in which at last all partici- 
pants were knowingly co-operating towards an immediate solu- 
tion for a problem mutually regarded as long range and as 
needing several steps or phases of which this hearing was to 
work out only the first. So relaxed was the discussion that the 
reporter and bailiff occasionally ventured a comment or sug- 
gestion. The flavor of the occasion may perhaps be conveyed 
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by noting that before it had ended the judge and the mother 
were calling each other by their first names. 

Having discussed the case in detail with the judge prior 
to the hearing, the writer was aware that considerable advance 
preparation and planning had gone into the strategy being 
employed by the judge, and, with the exception of the reporter, 
she was perhaps the only person present in a position to appre- 
ciate the skill being displayed in combining authority with the 
ascertainment of the wishes of all those concerned. A phase of 
the planning of particular interest to the writer was that in- 
volving the presence of the children. They had heard so 
many bad things about all the adults in their world and had 
been through so many recent crises that the judge after consult- 
ing with the home workers decided, as he put it, to “level” 
with them. There was no attempt to gloss over any of the 
episodes, nor to find comforting fantasies for them. In deal- 
ing with a girl like Sandra, it was clear that such tactics could 
not have had any result other than to deepen her contempt 
for adults. Instead, the judge discussed the entire problem 
fully and frankly, with Sandra as the primary focus of his 
discourse. His lines of argument were twofold: (1) her parents, 
having their full complement of human frailty, loved them 
deeply; (2) for the time being, it was the judge’s decision that 
the girls should remain in the Lutheran children’s home until 
everything straightened out and shook down. At the end of the 
long hearing, the adults had achieved considerable emotional 
release, both by talking and—most of them—by weeping. As 
to the children, the judge was not so sure. They had wept, 
too, but Sandra was not talking much. Clearly, she was re- 
serving judgment. She did, however, show recognition that 
the judge was the primary decision-maker, at least temporarily, 
and she did agree to co-operate with the home in working out 
the plan agreed upon by the adults: the children to stay in the 
home, each parent to visit once a week for one hour only and 
not to take the children from the home, no telephone calls 
between visits, the children to have immediate access to the 
judge at any hour of the day or night they wanted to talk or 
to come to him. 
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The judge’s hope was that the mother’s strong intelligence 
and maternal devotion would enable her to stabilize herself 
emotionally and financially so as to re-establish a home for the 
children. In this, he appeared to have intelligent support 
from counsel for both parties. His evaluation of the hearing 
just described remained suspended, as of the termination of 
this study. “If Sandra calls me up, I’m all right,” he said.” 


C. Collection of Child Support by Court 


By local custom, most judges include in child support 
orders a specific provision requiring payment to the clerk of 
the court. The clerk estimates that over 95 per cent of child 
support is now paid in this manner. Records of such payment 
are kept on the first floor of the courthouse by the county clerk 
himself. Three employees are working full time on such 
records, assembled by specially designed business machines 
which type the check, the receipt, the support account, and 
several other records at the same time. During 1951 a total 
of $1,474,663.59 was collected by the clerk in child support; 
during 1952, $1,777,029.62. 

In 1952 an attempt was made to obtain legislation making 
collection by the clerk mandatory in all cases and establishing 
machinery for the prosecuting attorney to enforce collections 
by routinely taking action to collect accounts found delinquent. 
This legislation failed. An approximation of the same tech- 
nique is now being worked out by means of an agreement 
among the prosecutor, the clerk, and the welfare department, 
whereby the welfare department notifies the court concerning 
welfare applicants to whom child support money is due, and 
whereby the prosecutor will move to enforce collection of such 
accounts together with those found by the clerk to be in a 
seriously delinquent condition. Several of the judges ex- 
press the feeling that this voluntary agreement, though a step 
in the right direction, is inadequate to solve the problem of 
supervising collection. If properly supervised, collection of 


*° Unfortunately, she did not and the placement did not continue long, for 
the reason that the staff at the Lutheran home were unable to control Sandra. 
The judge reported this by letter subsequent to the conclusion of the study. 
He does not know the present whereabouts of mother or children. 
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court-decreed support would doubtless appreciably reduce the 
local relief load. 


D. Relationships with Other Courts Handling Children’s 
Problems 

The divorce court’s relationships with other courts and 
with noncourt agencies working with children of divorced par- 
ents is a large topic which can only be suggested here, im- 
portant as it is. Several observed cases suggest that overlap- 
ping jurisdiction of various courts dealing with family problems 
is encountered in Indianapolis, as elsewhere. For example, 
in one divorce case the defendant husband was also defendant 
in a pending assault and battery action brought on his wife’s 
complaint in a criminal court. In another case, a hearing on 
a motion to obtain a restraining order and to collect delinquent 
temporary child support and alimony, it was brought out that 
the juvenile court had on several occasions brought the hus- 
band and father in for the purpose of causing him to support 
his family. In fact, a juvenile court order instructing him to 
pay a fixed amount weekly existed at the time of the hearing 
in the divorce court. The attorney for the father vigorously 
objected to admission of evidence regarding the juvenile court 
proceedings, and especially to evidence concerning the amount 
which the juvenile court had ordered the father to pay. It 
was admitted, but the objection is an interesting example of 
the fragmentation as to various legal approaches to the same 
basic problem of family support. One of the superior court 
judges finds that there is considerable duplication and conflict 
between courts as to criminal nonsupport proceedings on one 
hand, and, on the other, divorce proceedings affecting the same 
family.” He described one case in which the defendant in 
criminal nonsupport proceedings was also the defendant in 
contempt proceedings for violation of an order to pay alimony 
and child support decreed by the divorce court. As is so often 
the case in this common type of conflicting jurisdiction, the 
amounts decreed by the two judges were not the same. The 


** Compare p. 62 of the study of Chicago courts supra, and p. 241 of 
Survey of Metropolitan Courts: Detroit Area. 
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prosecutor went out of the state, pursuing the defendant on 
the criminal charge, and brought him back into Indiana. After 
he had been brought back, but before the criminal court had 
heard the matter, the judge who had rendered the divorce 
decree asserted his authority by way of contempt, and remanded 
the defendant to custody for failure to pay alimony and child 
support. The prosecutor is said to have advised the defendant 
not to pay under the divorce decree, but to wait for the judge 
in the nonsupport action (which was brought subsequent to the 
divorce action) to arrive at a decision. Because the defendant 
followed this advice and refused to pay the divorce court’s 
order, he was kept in custody by the divorce court for more than 
eight months, at the end of which time he paid the divorce 
court’s order. Dismissal of the criminal action followed. 

A variation of this problem is often encountered in Indian- 
apolis under the present voluntary agreement between the 
clerk and the prosecutor: When the clerk reports that a 
man is seriously delinquent in paying child support decreed 
by the circuit or superior court in divorce proceedings, the 
prosecutor usually elects to proceed by way of criminal non- 
support, instead of by proceeding to enforce the divorce decree 
through contempt proceedings. The writer has commented on 
this practice in a previous unit in this series of studies.” It 
seems inefficient for several reasons. 

Juvenile and divorce court judges were invited to com- 
ment on an even more difficult type of conflicting jurisdiction: 
that which arises subsequent to divorce when the juvenile court 
receives a petition setting forth facts constituting neglect or 
cruelty, and so clearly within the juvenile court’s authority, but 
also constituting a violation of a divorce-court decree and hence 
clearly falling within the purview of the continuing authority 
of that court with respect to the children. There is no present 
agreement or concerted approach to this problem, other than a 
universal realization that it often arises. The juvenile court 
statute purports, as is usually the case, to bestow exclusive 
jurisdiction upon the juvenile court. Yet both the juvenile 


*? See p. 21, the San Francisco study, supra. 
“Pl 114, supra. 
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judge and the judge trying divorce cases maintain that the 
court which divorces the parents has continuing authority to 
supervise enforcement of the custody and support provisions 
of the divorce decree, to modify them, or take direct custody 
of the child (as in the last case described). The statute per- 
mitting the divorce court to use the facilities of the juvenile 
court for obtaining investigations for purposes of planning 
for the children is seldom and cautiously used because of 
certain decisions previously mentioned.”* Some of the divorce 
judges maintain that it is possible for the divorce court to trans- 
mit jurisdiction by delegation or waiver to the juvenile court 
so far as the children are concerned. Others do not agree. 
The present juvenile judge has been on the bench only a 
few months. This is no doubt part of the reason why the 
relationships between juvenile court and superior or circuit 
court in divorce cases seem to be fluid, exploratory, and tenta- 
tive at the present. 

The depth of penetration into the community of the prob- 
lems raised by divorce need not be dwelt upon here, but may 
be touched upon by noting that of sixty-six children regularly 
enrolled in an Indianapolis nursery school, only twenty-seven 
came from families consisting of parents living together. The 
director of Social Services at Flanner House, in supplying this 
information, comments: “Many of us . . . working with 
younger children are deeply concerned about these family mat- 
ters and the reaction children have in their total life because of 
them.” 


Section VII. A Pian ror MarsHALinGc THE ASSETS 
OF THE COMMUNITY 


One of the judges of the superior court has evolved a plan 
for the handling of domestic relations cases.** Consisting of 
three phases, it comprehends the full co-operation of all com- 
munity organizations offering family or marital service. If fully 
developed, it will provide a multilevel approach to the prob- 


**P. 125, supra. 
°° Letter from Mrs. Henrine Ward Banks, May 6, 1953. 
7° The Honorable Norman E. Brennan. 
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lems involved in marital dissolution. It will offer means of 
preparing spouses for marriage and prevent divorce wherever 
possible. And it will enable the court to bring to the partici- 
pants in divorce litigation the special skills of a variety of pro- 
fessions to the end that the best possible postdivorce adjust- 
ment may be reached for adults and for children. The judge 
describes the plan as follows: 


1. Statutory amendments making the obtaining of a license to marry 
more stringent, and providing that a designated series of lectures be 
heard, covering certain basic subjects such as: 


(a) family budgeting, 

(4) religion’s place in the marriage, 

(c) marital sex problems, 

(d) child bearing, and 

(e) family responsibilities of the husband and wife. 
Such statutory amendments, including the above, to provide that after 
the license has first been applied for, there must be compulsory attend- 
ance at the prescribed series of lectures within a minimum of thirty 
days’ time before a license would issue. The lecture series, however, 
should be so arranged as to permit the “more eager applicants” to avail 
themselves of the lecture series within a period of three to five days, in 
which event the license would, nevertheless, issue. 


2. The second phase of my proposed plan provides for the “tight- 
ening up” of divorce laws, mainly in the elimination of some of the 
overused and abused present statutory grounds, such as “cruel and in- 
human treatment.” Also the sixty-day waiting period now in effect 
should be extended from sixty to a minimum of one hundred twenty 
days. 


3. The third phase of the proposed plan provides for the creation 
(by private organizations first, and later by statutory enactment) of a 
Family Counseling Service. Said Family Counseling Service would 
consist of several groups, according to the volume of work to be 
handled, composed of four persons each, before whom the Court, in 
domestic relations case, may order persons to appear. It is suggested 
that each group be comprised of the following four persons: 


(a) a minister of [one of] the various faiths (a different minister 
in each group), 
(2) a doctor or psychiatrist, 
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(c) a representative of industry having skill or ability in personnel 

or job placement, 

(d) a competent social worker having training or experience in 

in home adjustment problems and guidance.”” 

This advisory council would function under the direct order of 
the Court in requiring the man and wife involved in divorce litigation 
to discuss their problem with said council, and providing for the litigant’s 
attorney to appear with his client, if he so desires, and the awarding 
of a minimum attorney’s fee if he elects so to do. 


Phases 1 and 2 of the proposed program necessitate legislative 
amendments. 

Phase 3 is primarily a reconciliatory body, composed of trained and 
qualified personnel whose basic purpose and function would be to 
ferret out the fundamental cause of the marital disturbance, and make 
recommendations and suggestions thereon for the correcting or elimi- 
nation of said cause of friction. 

It is suggested that such a program, in its inception, should concern 
itself only with families having minor dependent children, since such 
cases are the ones having the greatest impact upon society, in that the 
affected children create the problems of the future. 


The present state of the plan represents considerable dis- 
cussion and planning among legal, interprofessional, and lay 
personnel over a period of more than a year. Further develop- 
ment will result from discussion and, it is hoped, from experi- 
ment. 

For example, in several of the cases noted, Judge Brennan 
points out that the services of a home economist with budgeting 
experience might have saved the marriage, even after the filing 
of divorce action; in many others, a budgeting counselor could 
immeasurably aid the court in setting amounts and payment 
periods for financial decrees, and could aid the parties in ad- 
justing to the financial rigors of their lives after the divorce. 
Similarly, the services of a marriage counselor, a physician in 
general practice, or a children’s caseworker could save many 
families, and could enable the court to make for the people 
involved the best plan in those cases where divorce is un- 
avoidable. 


*7 © member of the Interprofessional Commission on Marriage and Divorce 
Laws comments: “Similar to the Oklahoma plan.” 
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Section I. Strrucrure 


HE COURT system in Marion County, Indiana, ex- 

hibits certain structural disadvantages typical of metro- 
politan areas, such as the existence of two entirely separate 
courts with jurisdiction over divorce and other cases; dispersion 
of family problems through several levels of judicial tribunals, 
so as to invite conflict and overlap; and a broad statutory grant 
of authority in the juvenile court together with broad post- 
decretal responsibility over children in the divorce court, which 
must result in confusion between the two in many individual 
circumstances. 

Divorce grounds in Indiana are much like those in Illinois. 
Residence requirements are stringent. They must be estab- 
lished by affidavit and by corroboration of two freeholders. 
But the enforcement of this statute is not observed to be other 
than superficial. It is suggested that the courts handling di- 
vorce cases might consider whether the same purpose—protec- 
tion against fraudulent use of the courts—might not better and 
more economically be served by causing each case to be in- 
vestigated prior to hearing by a representative of the prosecutor, 
or by a member of the court staff employed for the purpose, as 
is done in several other jurisdictions. 

Indiana has a sixty-day “cooling-off” period, during which 
no case can be tried. This could give the court an opportunity 
to build up a fund of information about the case so that con- 
ciliation could be brought about where possible and so that cus- 
tody and support orders could be based on full knowledge of the 
human factors involved—if through court investigators, through 
juvenile-court investigators, or through co-operation with non- 
court social agencies, skilled fact-finding by objective and dis- 
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interested professionals could be made use of to aid the court 
and counsel. Such supplementation to the adversary process 
need not supplant the legal safeguards if properly established. 
In present practice, the “cooling-off” period is used for such 
purposes in only a few cases, for the reason that a group of 
recent decisions has thrown doubt upon the legality of fact- 
searching other than by adversary proceedings, so that courts 
are cautious about using probation departments and welfare 
workers to make investigations. A constitutional grant of 
authority to establish courts of conciliation within the frame- 
work of existing tribunals has gone unimplemented, but seems 
to present a possible method of solving the problem. 


Section II. OrGAniIzATION 


The organization of the circuit and superior courts is such 
that for all practical purposes there are six independent tribu- 
nals, each under the control of its own judge. Members of the 
bar, it was noticed, seem always to refer to the courtrooms as 
separate courts rather than as departments of two single tri- 
bunals. There is no presiding judge or other method of unify- 
ing responsibility for judicial administration. The central 
intake of cases, whereby new litigation is rotated among circuit 
and superior courtrooms, is the only vestige of centralized 
control, and is so administered as to be routinely and openly 
circumvented. In practice, any attorney can pick his judge. 
This system appears to be in need of a thorough inquiry, since 
it seems inappropriate to a modern metropolis with a complex 
court system and a large caseload. Such an inquiry is beyond 
the scope of this study, except that it must be noted that the 
wide variety of approaches to divorce problems exhibited by 
the several judges exemplifies the lack of consistent procedure 
and policy necessarily accompanying this type of judicial or- 
ganization. 

The use of special and pro tempore judges,’ a technique 
whereby the regular judges may express their distaste for di- 
vorce litigation by relegating it to any member of the bar, 
is regarded by this writer as a point of major importance. On 
the one hand, the decisions sternly preserve the right of trial 


*P. 130, supra. 
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by adversary process, so as to exclude all investigation outside 
the courtroom by persons not involved with the controversy. 
On the other hand, the function of presiding and making de- 
cisions at the trial itself is casually tossed to any lawyer who 
happens to be free for the afternoon! The human cost to 
adults and children of decisions made and enforced by those 
with neither social nor judicial skill is hardly less disastrous 
than the loss of dignity and public confidence suffered by the 
judicial process itself, if this practice is widespread. It invites 
immediate inquiry as to the extent and implications to divorce 
litigants. Almost two-thirds of the caseload of both superior 
and circuit courts consist of divorce cases. 

Judicial distaste for divorce cases is an attitude shared by all 
the judges, including those with a marked interest and ability 
in handling divorce matters. A recent suggestion that some of 
the superior courtrooms become specialized domestic relations 
divisions by channeling divorce cases exclusively to these court- 
rooms has met with resistance by the judges, one of the most 
effective of whom flatly says that he would resign his judge- 
ship rather than preside for any length of time over a docket 
consisting exclusively of divorce cases. One possibility may 
be that development of court and noncourt facilities to help the 
judge in solving the problems of divorce would in time change 
these attitudes. Or perhaps such development of services would 
in time bring about more consistent handling of divorce cases 
by the entire panel of judges. This is a problem of judicial 
organization as well as court structure. It needs careful, long- 
range study and planning. 

In Indianapolis, as elsewhere, the real causes of divorce are 
not those pled, nor are the procedures reflective of the real 
attitudes of the parties. One judge has said that in view of the 
public attitudes and the anachronistic state of the law, there is 
little the court can do but “observe the amenities of the oc- 
casion.” It was noted that despite his pessimism this judge 
does a good deal. 


Section III. Communiry PLan 


A more positive view is expressed by the judge whose plan 
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has been described herein.” He has built up considerable 
evidence to support the position that many marriages coming 
before him are not defunct and that skilled assistance by one 
or more of several professional groups could save them. Even 
where the marriage is beyond revival, he believes the court 
could make better decisions and the parties could carry out 
their lives after divorce less miserably and with less frequent 
resort to the court to solve conflicts if these several skills could 
be added to the judicial arsenal. He further points out that if 
the court could operate as part of a team of community re- 
sources available to aid in preventing as well as solving mar- 
riage problems at all phases, much could be done, beginning 
with the application for the marriage license and extending 
through the child-rearing phase. 

Immediate exploration of this plan would be a challenging 
immediate objective of the community. 


Section IV. REsEARCH 


Another objective which seems to suggest itself is the pur- 
suit of further study and observation of “the law in action” 
as it affects divorce and other family cases. Much of our 
thinking about improving divorce litigation is, at present, pro- 
ceeding upon deductions from inadequate or even nonexistent 
factual data. If the local law school wishes, invaluable in- 
formation could be assembled from consultation of the court 
records of Marion County. The present autonomous handling 
of each courtroom’s work by the judge in that courtroom in- 
tensifies the challenge of such research, for comparative studies 
carried forward simultaneously in various courtrooms might 
yield interesting comparative or contrasting information on 
points where the judges pursue different policies. 

This is neither the time nor the place to set up a prospectus 
for further research. Among questions which might be an- 
swered, or partially answered, by further observation, however, 
are these: 

1. How long does the average or median case take from 
filing to disposition? 

2. How many involve children? 

*P. 166, supra. 
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3. How many are contested, and what are the real, as dis- 
tinguished from the named, points of contest? 

4. How many appearances, including pre- and post-decretal 
matters, does the average divorce case involve? How many 
does the average case involving children involve? Do hotly 
contested cases involve more court contacts, and what kind? 

5. What is the real relationship between collection of child 
support by the divorce court and extension of public relief, 
particularly Aid to Dependent Children? 

6. What is the real relationship between divorce of parents 
and subsequent juvenile court contact? 

7. How many divorce actions are dismissed prior to hear- 
ing? Does it make any difference whether the court, or some 
other agency, has tried to help the parties reach a reconcilia- 
tion? 

8. What is the relationship between enforcement of child 
custody and support, and the work of public or private social 
agencies working with the families or with the children? Does 
it make any difference whether the court co-operates with one 
or more of these agencies, as by clearing or checking? 

Some of these questions need research by those trained in 
social work. Others call for development of research teams 
including students of law, of social work, and perhaps still other 
specialities. All the suggested questions should receive further 
analysis, and should be augmented by others equally important. 

Strong present assets working in favor of improved court 
services in Indianapolis include a universal faith in and em- 
phasis upon the importance of permanent family relationships, 
a rapidly developing interprofessional climate of opinion shared 
by court and agency personnel ready to pioneer in the working 
out of practical problems, and availability of resources in the 
legal profession (on the bench, at the bar, and in the law 
school) to work toward solving the legal problems in full 
partnership with the surrounding community facilities, for the 
eventual development of machinery to handle the human prob- 
lems. As several of the judges and lawyers pointed out, the 
plight of the children of divorce alone is such as to make such 
development immediately desirable. 


PART FOUR 


FAMILY COURTS IN OHIO AND MILWAUKEE 
WITH SOME COMPARATIVE DATA FROM OTHER 
COURTS 


Chapter X 


FAMILY COURTS: STRUCTURE AND 
JURISDICTION OF VARIOUS COURTS WITH 
SPECIALIZED SERVICES FOR FAMIETES 


Section I. Preview or CHaprers X THROUGH XII 


REVIOUS studies, each financed by a local foundation 

in the communities surveyed, have dealt with the legal 
structure and hierarchy of courts, their jurisdiction in domestic 
relations cases, and something of the legal doctrines condition- 
ing their approach to divorce and have described in some de- 
tail the administrative and judicial techniques being brought to 
bear on divorce cases in San Francisco, Chicago, and Indianap- 
olis. 

The next four chapters, comprising the fourth study, deal 
with several courts which have somewhat more highly de- 
veloped methods for constructive handling of divorce cases than 
any hereinbefore described. This fourth study is not restricted 
to one geographic community, but will comprise a brief de- 
scription of certain court machinery in Ohio, Wisconsin, and 
Michigan, in so far as this machinery is concerned with the 
qualitative aspects of divorce litigation. 

This is purely a field study, restricted to a brief description 
of administrative techniques, with some preliminary analysis 
of factors emerging as significant, in this writer’s opinion, in 
evaluating constructive court service to divorce litigants. The 
analytical material is included for the single purpose of pro- 
voking discussion and fuller analysis. The central focus is 
upon the philosophy and techniques of reconciliation of divorce 
litigants as carried on within the divorce tribunal. 


STRUCTURE AND JURISDICTION OF FAMILY COURTS TS) 


Section II]. TECHNIQUES 


During May and June, 1953, after approximately two to 
three weeks of preliminary library study, three days were 
spent in Toledo, one in Cincinnati, and three in Milwaukee. 
The writer’s familiarity with the systems in use in Detroit and 
Ann Arbor, Michigan, has made it possible to include some 
information about those courts in order to round out the picture. 
Written data concerning Cleveland have been used occasionally. 
The Lehmann study was a major source of material for Mil- 
waukee.* 


Section III. Srrucrure anp JuRISDICTION OF OHI0 CouRTs 


The court of common pleas in Ohio is the court of general 
original jurisdiction,” wherein divorce cases are tried.* All 
family-based criminal cases which are treated as felonies, such 
as child abandonment and neglect, are tried in this court; and 
offenses treated as misdemeanors may be handled here also, 
but are mostly handled in juvenile and municipal courts and 
before justices of the peace and mayors.* Juvenile jurisdiction 
is in a special division of the court of common pleas in the 
eight largest counties, after Cleveland, which has an independ- 
ent juvenile court.” Adoptions, estates, and personal guardian- 
ships of minors® are in the probate court, structurally entirely 
separate, throughout most of the state." 

Commencing in 1914 with Cincinnati a series of eight special 


* Virginia North Lehmann, “Findings and Recommendations on Court Serv- 
ices,” a Division Report of the Milwaukee County Survey of Social Welfare 
and Health Services, Inc. (July, 1949) (unpublished). 

* PaGE’s OHIO GENERAL CODE, pp. 1532 ef seg. Judges must be attorneys with 
six years of practice. 

* [bid., s. 11979. 

“ Ibid., ss. 13422-1 et seq. 

® [bid., ss. 1639-7 (Juvenile Court law 1639-1 ef seg.) Cleveland: s. 1683-12. 

*In 79 of Ohio’s 88 counties adoption is handled by the juvenile judge since 
he is also the probate judge. There appear cogent reasons why the larger juvenile 
court as well should handle adoption and guardianships, but that issue is beyond 
the scope of this study. The word guardianship is here used in its strict technical 
sense. The contact of either juvenile or of divorce court results in a relationship 
very like that of guardianship and often confused with it. 

* According to Martindale-Hubbell’s current law calendar, common pleas, 
probate, and juvenile courts are combined in Adams, Henry, and Wyandot 
counties. 
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legislative acts has fused the juvenile, divorce, and bastardy 
jurisdiction into a single integrated special division of the 
common pleas court (which already had complete criminal 
jurisdiction). This division is called the “family court,” or 
“domestic relations court.” 

The statute provides that judges in counties having family 
courts” are specially elected and designated as judges of the 
domestic relations division. ‘To such judges and their succes- 
sors shall be assigned all cases under the juvenile court act, all 
bastardy cases and all divorce and alimony cases in said coun- 
ty.”"° Though lacking complete jurisdiction over family cases 
(adoptions and personal guardianships of minors being else- 
where, as above noted), these tribunals have built up techni- 
ques for humane disposition of problems arising out of do- 
mestic relations litigation so as to offer a substantially complete 
battery of jurisdiction, of specially qualified personnel, and of 
administrative techniques for handling family litigation. These 
Ohio family courts probably exhibit at its most highly developed 
the therapeutic or humane handling of divorce cases. 

Communities having family courts are Cincinnati, Dayton, 
Columbus, Toledo, Akron, Canton, Youngstown, and Warren. 
The last-named city established its family court in 1952. The 
Cleveland system is mentioned briefly because of the interest- 
ing contrast and comparison of qualitative techniques developed 
there as over against those in communities that have family 
courts. Cleveland has not been directly observed for this 
study. First-hand knowledge of that court was acquired some 
years ago when the writer spent several days in the office of the 
Friend of the Court there. The Cleveland material in this 
study is entirely from secondary sources. 

A statute enacted in 1938 is of importance in considering the 
machinery of Ohio courts handling divorce cases. It was 


® PaGE’s OHIO GENERAL CODE s. 1532. 

"Hamilton County (Cincinnati), Montgomery (Dayton), Franklin (Co- 
lumbus), Lucas County (Toledo), Summit County (Akron), Stark County 
(Canton), Mahoning County (Youngstown), Trumbull County (Warren). Two 
more will be added in 1956: Lorain County (Elyria) and Richland (Mansfield). 
Population of counties ranges from near 100,000 to near 800,000. 
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amended in 1951 to make its provisions mandatory in cases 
involving children under fourteen. As amended it provides, 
in part, as follows: 


On the filing of a petition for divorce or for alimony, the court may 
and in cases in which there are children under fourteen years of age 
shall cause an investigation to be made as to the character, family 
relations, past conduct, earning ability, and financial worth of the 
parties to the action. The report of such investigation shall be made 
available to either party or his counsel of record upon written request 
not less than five days before trial.” 


As this was written, the Ohio legislature had defeated a bill 
to remove the mandatory features of the act. Referred to by 
local court personnel as the “mandatory divorce investigation 
law” (or MDI, in office vernacular), the statute has done 
little more than express in legislative enactment procedures 
which have been common practice in several of the family courts 
for a number of years. 

In counties having a population of over 300,000, common 
pleas judges may appoint “one or more psychiatrists, psy- 
chologists, or other examiners or investigators.””” In any 
county the court of common pleas may establish a department 
of probation, and the statute specifically provides that “no 
person shall be appointed as probation officer who does not 
possess such training, experience and other qualifications as may 
be prescribed by the department of public welfare of the 
Bates 

House Bill No. 75, introduced before the general assembly 
of Ohio in the 1953-1954 session, provided that either spouse 
may file a petition for reconciliation at any stage of an action 
for divorce or alimony, to invoke the authority of the common 
pleas court to effect reconciliation. At the time this study 
was in preparation the bill had not been passed.“ 


™ Pace’s OHIO GENERAL CODE ss. 8003-9. 

ae Se mnG ATs 

78S. 1554, and sees. 1492; Op. Atty. Gen. Ohio (1951) No. 913, p. 723. 
™ See Appendix F. 
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Section IV. SrrucrurE AND JURISDICTION OF 
MiLtwavuKkeEE Court 


The court of general jurisdiction in Milwaukee is the 
circuit court.’ The second circuit, consisting of Milwaukee, 
has nine branches. Jurisdiction over divorce actions lies in the 
circuit court."®° At one time there was a separate “Family 
Court” in Milwaukee County, which is said to have consisted of 
a separate division of the circuit court with a permanently 
assigned judge and staff devoting full time to domestic re- 
lations cases, as is contemplated by the statute authorizing 
the judges to make such assignments. At present, however, 
the various judges in the Circuit Court of Milwaukee County 
take turns hearing divorce cases on a short rotation basis, so 
that what was once referred to as the family court is now 
a group of specialized departments serving the court: the 
Divorce Counsel (a referee), and the Department of Domestic 
Conciliation. Although this change deprives the court of the 
services of trained specialist judge, the change is regarded as 
an improvement by all personnel interviewed in Milwaukee, 
including the judge who once presided on a long-term basis 
over the family court. An overwhelming majority of trial 
judges in all parts of the country have expressed decided dis- 
taste for a steady diet of divorces, as evidenced by such com- 
mon comments as “I wouldn’t have that job for all the tea 
in China.””* 

Reasons for the change are said to include: (@) the 
tremendous increase in divorce cases occurring during and after 
the war; (4) a realization on the part of all judicial personnel 
that a permanent assignment to domestic relations cases is too 
burdensome a responsibility for a single judge to carry on a 
permanent basis, but should rather be shared among various 
judges. During observation, in May of 1953, three judges 


** Const. Art. VII ss. 5, 8; Wis. Stats. (1953) c. 247. 

7° Wis. Stats. (1953) c. 247- 

*7 An Ohio family court judge comments: “Naturally! No judge, or almost 
no judge, wants to be ‘stuck’ with the divorce docket (except the few divorce 
‘specialists’ who see and feel the need for specialization) .” 
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were assigned to divorce matters, one of whom was hearing 
contested cases and the other two uncontested cases. 

Before leaving the basic problem of the long-term specialist 
judge for the family court, it should be noted that the view 
of long-term specialist judges in both Cincinnati and Toledo 
is opposed to that expressed in Milwaukee.** That is, the 
judges of the family courts in Toledo and Cincinnati believed 
that long-term specialist judges must continue at the head of 
such courts for a number of reasons, one of which has been 
expounded by Roscoe Pound.” The view of the judges in 
Wayne County, Michigan (Detroit), is similar to that in Mil- 
waukee. 

Recently an entirely separate juvenile court was established 
by statute for Milwaukee County,” so that at present jurisdic- 
tion over custody of children of divorced parents is in one court, 
and jurisdiction over dependent, neglected, and delinquent chil- 
dren in an entirely separate court. This is similar to the situation 
obtaining in Michigan. It is regarded unfavorably by all court 
personnel interviewed in Milwaukee, who point out that it 
adds to the already grave complexity and multiplicity of the 
court structure in that county and that it aggravates the handling 
of personal problem cases arising out of family breakdown by 
setting up a conflict of jurisdiction between two courts. Adop- 
tions are handled by the county court, as are actions regarding 
personal guardianships of minors. The civil court hears il- 
legitimacy cases and enforces orders for the support of the 
child made as a result of such actions. The district court 
has jurisdiction over misdemeanors; felonies are tried in mu- 
nicipal court. Misdemeanors may also be heard outside the 
city proper by one of the twenty-three justices of the peace in 
the county when the cause of action arises there. Criminal 
actions involving family matters include nonsupport and aban- 


*® An Ohio family court judge comments: “I am sure this sentiment is not 
confined to Cincinnati and Toledo. I personally know the senior Dayton and 
Columbus judges and the late (resigned) Akron judge and the Youngstown 
judge feel the same way!” 

** Pound, Organization of Courts, pp. 271-272. 

7° Wis. Stats. (1953) s. 48.013; Laws 1951, c. 247, S. 14. 
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donment, assault and battery, excessive drinking, child neglect, 
and various sex offenses. 

These problems of jurisdictional confusion and conflict 
have been pointed out and discussed in more detail by Mrs. 
Lehmann in her study. As she says, “it will be seen that any 
one family may be involved with several of the courts and 
agencies, either successively or simultaneously.” 


Section V. STRUCTURE AND JURISDICTION OF CouRTS 
IN WayNE AND WasHTENAW CountTIEs, MicHican 


A. Detroit 


In Michigan, the court of original general jurisdiction is 
the circuit court, which has eighteen judges in Wayne County 
(Detroit).”” This court has jurisdiction over divorce cases 
and civil actions for support of illegitimate children, as well 
as jurisdiction in separate maintenance, annulment, and other 
chancery actions concerning domestic relations. Jurisdiction 
over juvenile cases is in the juvenile division of the probate 
court (which, in effect, is a separate tribunal in Wayne County), 
but jurisdiction of adoptions and personal guardianships of 
minors is in the probate division of the probate court. Geo- 
graphically, Detroit includes almost all of Wayne County. A 
specialized criminal court, the Recorder’s Court, has juris- 
diction over all criminal actions, both misdemeanors and fel- 
onies, occurring within the city of Detroit, including domestic 
nonsupport, abandonment, contributing to the delinquency of 
minors, and preliminary hearings in bastardy cases. The circuit 
court retains jurisdiction over felonies occurring in that small 
portion of Wayne County not included within the city of 
Detroit.” 

The conflicts of jurisdiction in family cases brought about 


** Virginia North Lehmann, “Findings and Recommendations of Court Sery- 
ices,” a Division Report of the Milwaukee County Survey of Social Welfare and 
Health Services, Inc. (1949), pp. 2-5, quotation at p. 5. 

72 Comp. Laws MICH. (1948) 552.28 et seg. (divorce) ; CONST. (1948) Art. 
WANG GER at) (3) ae 

*8 Chancery: doubtful marriages, Comp. Laws Micu. (1948) 552.3; divorce, 
552. c; acknowledgment of paternity, 722.601. Criminal jurisdiction, circuit 
court: 761.2; 750.7. Juvenile court: 712A1 ef seg.; adoption: 710.1 et seq. 
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by this complexity of separate courts has been treated else- 
where by this writer.** Suffice it to say here that paternity out 
of wedlock may result in any one of six different legal proceed- 
ings. The court with which this inquiry is primarily concerned 
is the Circuit Court of Wayne County, and its specialized de- 
partment, the Friend of the Court, which has considerable 
responsibility in investigating and supervising the handling of 
divorce cases where children are involved.” 


B. Ann Arbor 


Washtenaw County, containing the urban university com- 
munity of Ann Arbor, is threatened by encroachment of the 
Detroit metropolitan area, which it adjoins. Its population 
has increased more than 30 per cent during the last decade. 
It has, however, a one-judge court, with jurisdiction similar 
to that of the Circuit Court of Wayne County, except that in 
Washtenaw County the criminal jurisdiction in the circuit 
court is complete as to felonies. Both juvenile and probate 
divisions, in the probate court, are under one judge in Washte- 
naw County. There is, however, a rapidly developing special 
administrative staff in the juvenile court, or juvenile division 
of the probate court, as it is established by statute. In this 
study, we are primarily concerned with the work of the Friend 
of the Court of the Circuit Court of Washtenaw County, and 
especially with that branch or division of the Friend of the 
Court known as the Marriage Counselor. The origin and 
present status of this work is described later, in the section 
dealing with court marriage counseling. 


** Survey of Metropolitan Courts: Detroit Area (1950), pp. 25, 254-256. 
= Ibid., pp. 101, 173-179- 
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SPECIALIZED COURT FACILITIES fer 
DIVORCES CASES 


Section I. ToLrpo 


A. Structural Relationship to Court of Common Pleas 
HE DOMESTIC Relations Division of the Court of 
Common Pleas of Lucas County is welded into an in- 
tegrated family court under a single judge’ elected to this 
special division, to which, by statute, are assigned all divorce, 
juvenile, and bastardy cases, in addition to its full common 
pleas jurisdiction. The volume of this special jurisdiction is 
great enough to preclude the judge’s handling ordinary civil 
and criminal cases, with few exceptions. Contested cases are 
sometimes assigned to visiting judges brought in from outside 
the county for that purpose, where a congested docket neces- 
sitates this course of action. Two such judges were hearing 
contested cases during field work on this study in May of 1953. 
Under the present judge, who has headed the family 
court for a number of years, the facilities of the court have 
developed strongly and have brought national reputation to 
the court and to its leading figures. 


B. Physical Facilities 


The juvenile and domestic relations departments have been 
separated by the main corridor of the county courthouse. Both 
were in the basement during observation for this study. The 
judge’s chambers and domestic relations courtroom adjoin the 
branch offices of the county clerk, where records of divorce and 
juvenile cases are kept as part of the public court recording 


* Columbus and Dayton each have two such judges, since 1952. 
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system. Confidential family case histories, etc. are kept in 
separate quarters. 

Supplemental Note: After the study was conducted, but 
before publication of this volume, the new quarters for the 
Toledo Juvenile Court were completed. Known as the Family 
Court Center, the building houses all services and facilities 
needed for juvenile and divorce litigation, including a Child 
Study Institute for children awaiting action by the juvenile 
court. An important aspect of the building is its emphasis 
upon privacy, so that, for example, persons waiting for coun- 
selors or for court hearings are accommodated in one of six 
separate and unconnected waiting rooms. Neither in court 
nor elsewhere in the building are crowds accumulated. A 
medical clinic and four relatively small living units for children 
are included in the structure, said to be the finest of its kind. 

The courtroom in which divorce cases are heard is small 
and is furnished with only enough chairs to accommodate the 
parties to a single case, their witnesses, and counsel. It is a 
public courtroom and anyone may enter as of right, but the 
size of the room, the fact that the door is closed and seating 
is provided outside rather than inside, and the demeanor of 
the bailiff and courtroom clerk” form a combination of factors 
resulting in hearings attended by none but those directly con- 
cerned with the business at hand. The effect of this circum- 
stance upon the tone and mood of the proceedings is tre- 
mendous. The difference between Chicago (as observed for 
this series of studies) and Toledo to the observer (and, upon 
observation, to the litigant) is the difference between a Roman 
holiday and a decent human privacy for the discussion of inti- 
mate problems. 

The same technique—a small courtroom and general ex- 
pectation that none will enter save those essential to the case 
being heard—is used in Cincinnati, where a new wood-paneled 
courtroom adds the factor of surroundings pleasing and sooth- 
ing to the eye. 


° These gentlemen are exceedingly kind, friendly, and courteous. Their 
manner is colored with the calm expectation that future litigants will wait outside, 
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In Milwaukee divorce cases are heard in open court. The 
courtrooms are new and splendid, the acoustics superior, and 
the attitude of the judges and courtroom personnel conducive 
to respect and dignity, no noise or movement being tolerated. 
In Detroit and Ann Arbor divorce cases are heard in open 
court.” The advantages of protected hearings are to some 
extent achieved there by pretrial conferences in chambers, by 
interviews in chambers when intimate or delicate matters are 
concerned, and by prehearing interviews of litigants by court- 
employed investigators. 


C. Functions and Administrative Relationships of Court-em- 
ployed Personnel Handling Divorces Cases 


Director. An organization chart of the Lucas County Court 
of Domestic Relations shows a director responsible to the 
judge and having administrative authority over the several 
court departments concerned with both juvenile and domestic 
relations cases. This organizational unification of the two main 
departments is basic and significant. The director is also chief 
probation officer for the juvenile division. There is an assist- 
ant director responsible to the director; this officer is also a 
girls’ referee for juvenile cases. 

Court services. Two intake referees handle the following 
matters: 

I. juvenile complaints (delinquency, dependency, neglect) ; 

2. consents to marry (for those under the statutory age 

of self-consent) ; 

3. consents to adoption (a service to the probate court, 

carried out at the request of that court); 

4. bastardy and filiation proceedings; 

5. crippled children (the court has certain responsibilities 

for establishing eligibility to financial aid for such cases); 

6. child-custody, with all its implications, e.g. visitation, 

support, modification of orders, etc. 

Placement. Placement is primarily up to the referees and 


*A Michigan circuit judge points out that this is required by a special 
statute: Comp. Laws Micu. (1948) s. 552.12. 
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counselors. Finding foster homes, investigations, approvals, 
licensing are handled by a court-employed home-finder, with 
aid from other department personnel as specific cases require. 

Boys’? Probation Department. Primarily concerned with 
juvenile delinquency, this department has three full-time refer- 
ees in addition to the Director of the Court, seven boys’ coun- 
selors (or probation officers ), and one student caseworker for the 
boys’ cases. They handle, in addition to delinquency cases, 
investigations which involve boys already known to an officer 
of the department, or those in which a particular referee or 
officer is thought especially well qualified to solve the problem 
of an individual boy. 

Girl? Probation Department. This department operates 
with one referee, who is also assistant director, and handles 
dependency, neglect, or delinquency matters where children are 
under the protection of the court, and divorce matters where 
the latter involve children known to the department or where 
the court wants to make use of the special skills of a certain 
probation officer or referee. 

Family Service Department. Were is the court division 
offering particular interest to the present study. Its functions 
are described by the judge as including: 

I. marriage counseling; 

2. casework services for 

a. divorce investigations; 
6. motions for support, custody, visitation, show cause. 


Attached to this department on a full-time basis are a 
domestic relations service administrator, for intake, and three 
caseworkers who make divorce investigations as required by 
statute in cases involving children under fourteen and in other 
cases as requested by the judge. As has been indicated, the 
‘investigations may be assigned in particular cases to officers 
of the juvenile probation departments. In some cases, ob- 
servation indicated, the efforts of one investigator may be sup- 
plemented, in the court’s discretion, by those of another. In 
short, the investigation is carried out primarily through these 
‘three employees, but the other facilities of the court may be 
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brought to bear, in any sequence or pattern, as circumstances 
make available. 

There are three marriage counselors attached to the family 
service department. In practice, the work of the marriage 
counselors appears to be developing into a separate depart- 
ment closely co-operating with, but having an identity sepa- 
rate from, the rest of the family service department. As this 
is written, the judge advises that the two divisions are soon 
to be more closely integrated. Discussion of marriage coun- 
seling is reserved.* 

Child Support Referee. Directly under the judge, and 
working in a small courtroom adjacent to the domestic relations 
courtroom of the judge, is an experienced child support referee, 
who in fact seems to hear miscellaneous matters of a non- 
decretal nature in divorce, nonsupport, bastardy, and crippled 
children’s matters. Most of his work has to do with enforce- 
ment of delinquent nonsupport and similar matters. 

Decretal divorce matters in noncontested cases, and in con- 
tested cases except where docket congestion necessitates the 
use of colleagues or visiting judges, are heard by the judge him- 
self. In all other matters the assignment of work as between 
the judge and the referees appears to be flexible and subject 
to the judge’s discretion as the workload and the problems 
involved in pending litigation make advisable from time to 
time. 

The Child Study Institute, a juvenile-detention facility, 
is another court department which is not further dealt with, 
being beyond the focus of this inquiry. 

Qualifications of Personnel. Thus, there are available to 
the judge a total of twenty-eight employees with special skills 
which may be brought to bear in any divorce case involving 
children. These are: 

1 child support referee 

2 intake interviewers 

4 boys’ referees 

8 boys’ counselors 


*P. 220, infra. 
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I girls’ referee 

4 girls’ counselors 

1 home finder 

3 marriage counselors 

I service administrator, domestic relations department 
3 divorce investigators for MDI and other cases 


Of these, one is a lawyer and one a law student; eight have 
master’s degrees in social work, social service administration, 
or some similar field; three have master’s degrees in psy- 
chology; four have master’s degrees in education; five have 
taken some graduate work in social work; all but two have A.B. 
degrees; two have Ph.D.’s. The judge points out that some 
of the most useful members of his staff are those who have de- 
veloped their special skills through in-service training. 

By way of comparison, the Cincinnati Family Court (Ju- 
venile and Domestic Relations Division, Court of Common 
Pleas, Hamilton County) employs three full-time and two 
part-time investigators for divorce cases, including a super- 
visor. None have master’s degrees, but all have college bache- 
lor’s degrees, and most have taken or are taking graduate work 
in social work. This staff is in addition to juvenile court pro- 
bation officers in Hamilton County, who are often called in 
where their previous contact or special attributes will be of 
assistance in a particular divorce case. In Milwaukee, besides 
the Divorce Counsel (a lawyer serving as referee in somewhat 
the same manner as does the child support referee in Toledo), 
there is a Department of Domestic Conciliation which now 
comprises nine workers, six of whom have completed their 
graduate training in social work, and all but one of whom have 
had some graduate work. Cleveland now has twelve investi- 
gators, the writer is informed, of whom one has a graduate 
degree in social work. 

In Detroit the Friend of the Court, who investigates all 
divorce cases where children are involved, in addition to super- 
vising collection of all child support and acting as referee in 
selected cases, has more than one hundred employees. Those 
members of the staff who are not clerical employees are all law- 
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yers or law students. At the time of the writer’s last direct 
contact with this office, there were only two or three profes- 
sional social workers on the staff, although the services of 
skilled social workers employed by public and private agencies 
are often used by the court through contractual arrangements 
with the agencies or through reference of individual cases to 
the juvenile court. 

In Ann Arbor, which is an urban but not a metropolitan 
community having a one-judge circuit court, the Friend of the 
Court is herself not professionally trained, but has at her dis- 
posal a staff consisting of the county prosecutor on request as 
needed, a marriage counselor (a clinical psychologist whose 
work is more fully described hereinafter),” and from time to 
time such assistance as can be had from social workers or stu- 
dents in social work. University of Michigan students are 
sometimes available while in residence; however, the assist- 
ance of social workers or students with a flair for work in a 
court setting is described as difficult to obtain. 

With respect to the general problem of staffing a family 
court, the present judge in Toledo has recently written: 


Right now in the entire country there is not an available supply of 
properly trained workers of the necessary varieties to staff adequately 
more than a few fair-sized family courts. This fact is known to the 
deans of the graduate schools of social work throughout the country, 
and to the other graduate schools of many universities.® 


Alleviation of the shortage, it has been suggested, may lie 
along the lines of (1) developing curricula for the training 
of legal, or court, social workers; (2) joint programs with law 
schools to train hybrid personnel capable of operating efficiently 
in both legal and social work fields; (3) in-service training of 
personnel now operating in family courts. 


D. Handling of Cases during Contact in Toledo 
During observation a juvenile case was heard in which 2 
referee skilfully invoked the court’s official contact for the pur- 


’P. 215, infra. 
*Paul W. Alexander, “What Is a Family Court, Anyway?” 26 CONN. 
BAR JNL. 243 (Sept., 1952), at 270. 
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pose, with the result of freeing a troubled fourteen-year-old 
girl from punitive and confining disciplines applied by relatives 
who had lodged the complaint, so as to provide her, through 
a court probation officer, with a more sympathetic and com- 
panionable adult guidance. This case is a good example of the 
outstanding characteristic of the Toledo court: the friendly and 
humane quality of every phase of the court contact. 

Swmmons. For instance, the defendant receives with the 
summons a form entitled “Information for the Defendant,” 
which reads as follows: 


The copy of ‘Summons’ that comes to you with this paper is the 
way the law takes to notify you that you have been sued for divorce— 
(or alimony, or both—the back of the summons will tell you which). 
You are to keep your copies of the petition and summons. Do not 
return your summons; the Sheriff will return the original. 

If you wish to resist or contest this law suit, you should consult 
your attorney promptly. Six weeks are allowed from the date you get 
your summons (or from first publication of notice if you are outside 
Ohio) for your attorney to file your answer. No court worker is 
permitted to give legal advice. 

By state law your family situation will have to be investigated, 
as there is a child under 14. But the court worker who will see you 
is not for the purpose of finding out who is right and who is wrong. 
He cannot take sides between you and your marriage partner. His 
job is not to build up a case against either you or your partner, but to 
be helpful in any way he can. 

When you call a repairman to come out and fix something that 
has gotten out of order, the first thing he does is try to locate the 
trouble. He doesn’t waste time trying to learn whether it is working 
properly. He knows it isn’t working properly, maybe not working at 
all; otherwise he wouldn’t be there. 

You are invited to make use of the free counseling service offered 
by the court. The marriage counselors are professionally trained to 
help you and your partner understand your problems and each other, 
so that if it turns out you cannot live together in peace and happiness, 
you at least can bury the marriage without the child or you getting hurt 
any worse. 

If you wish to avail yourself of marriage counseling, for which 
there is no charge, phone for an appointment. ... 
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There follow the telephone number and address of the 
counselor, and the judge’s signature. 

Cleveland employs a similar method.’ And other Ohio 
courts, according to the comment of a judge interviewed for 
this study, do also. 

Thus the initial impact upon the defendant is such as to 
interpret in a constructive way the function of the court. A 
similar document is sent to the plaintiff in those cases where 
the law so requires, or the judge has requested that a court 
worker make an investigation. Investigations are selective ex- 
cept where children under fourteen are involved. During in- 
take, or at some time prior to decretal hearing, husband and 
wife both fill out a questionnaire to supply noncontroversial 
factual data concerning names, addresses, ages, nationality, 
and race of litigants and their children; history of the mar- 
riage; previous marriages; economic data (income, property, 
mortgages); religion; residence. 

Other Forms. Other forms in use by the court include 
brief, courteous requests framed in simple English to obtain 
information from relatives of defendants in publication cases,” 
from social agencies having contact with families under investi- 
gation by the court, from employees of litigants, from defend- 
ants where motions for money have been filed and are pend- 
ing prior to final hearing. The court also has available short 
and clear forms for motions for temporary child-support and 
alimony, for motions to modify support order, custody order, 
visitation and/or companionship order, and motions to show 
cause. 

Investigations. In cases where investigations are made, a 
summation of the investigator’s findings is made part of the 
official court file and is available to the attorneys at any time. 
The same is true of the marriage counselor’s record and those 
of other court departments (such as the juvenile probation 
departments) which may have had previous contact with the 
case. Each department, however, has in addition its own fuller 
and confidential files of interviews, field notes, and other data 


"See Appendix D. 
* Where defendant cannot be reached personally or by mail. 
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from which the final brief court sheet is prepared. These are 
available to counsel upon the judge’s order. When the judge 
refers to a file during the hearing, he has before him the gist 
of the experience of all members of his staff who have worked 
with the case. 

The family investigator who has conducted the investiga- 
tion is often in personal attendance at the hearing, and is al- 
ways available for cross-examination, so that his findings are 
heard by the parties and attorneys and so that all may partici- 
pate in a discussion leading towards the best plan for the chil- 
dren. From observation, it appeared that the relations between 
attorneys and family investigators are free and pleasant. Dur- 
ing the course of an investigation the attorneys are advised 
that it is in process, and several consultations and exchanges of 
ideas between attorneys and investigator are usual. Accessi- 
bility of the court report and the investigator himself obviates 
the danger of a threat to the litigants’ legal rights, and pro- 
vides a setting wherein the attorneys and the family service 
department representatives may pool their talents to achieve 
a well-planned custody, visitation, and support pattern for 
presentation to the judge. 

For example, during an observed custody hearing a court 
investigator reported difficulty in appraising the interest of 
the children with respect to immediate assignment of custody, 
for the reason that there were contradictory factors in the 
parent-child relationships. During the hearing the court 
pointed out to both attorneys that they could cross-examine the 
investigator, and the court offered to both counsel a copy of 
the written report of the marriage counselor in this case. After 
hearing the investigator’s report and discussing it, the attorneys 
expressed the view that they preferred not to demand a spe- 
cific amount for temporary support, for fear of prejudicing the 
work of the family service department. At length all agreed on 
the temporary order of $20 a week, the children to remain 
temporarily with the mother, the investigator to take another 
week to study the custody problem. 
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Divorce Investigations. Case workers attached to the di- 
vorce investigation division of the family service department 
operate in cases classified under three headings: voluntary di- 
vorce investigations (parties self-referred), referred divorce 
investigations (referred by an attorney or a noncourt social 
agency), and mandatory divorce investigations (those required 
by law where children under fourteen are involved). The ex- 
perience of the department has been that in making these in- 
vestigations the time factor is important—that is, if the parties 
have been separated only a short time, a quick investigation 
may result in a more constructive job of family mending. The 
generalization appears to be that the longer the parties have 
been separated the less viable the marriage is likely to be. 
Another general idea expressed by the judge and case workers 
is that it is usually a little easier to work with the defendant 
than with the plaintiff, since the defendant is not the aggressor 
and is thus less committed to the idea of divorce as a rule. 
A fundamental rule of the department is that investigators 
are to be “why-minded”—that is, are to try to diagnose the 
cause of the marital breakdown, leaving the description of 
overt actions and analysis of their legal consequences to the 
attorneys. Marriage counselors may be brought in to aid the 
divorce investigators at any phase of the work. 

Family Service Department as a Whole. With respect to 
the objectives of the entire department, it is said that if the 
marriage is viable it is the job of the court, through any avail- 
able personnel, to give the parties what help they need and 
the court can give, or if possible to transfer the couple to an- 
other agency for help in the marital relationship or in the 
parent-child relationship. 

If marriage is dead, then it is the goal of the department 
to aid the litigants to respond as mature adults to the difficult 
experience of the divorce. If the department, by relieving 
tensions or offering comfort or interpretation, can enable the 
litigants to respond less hysterically or vindictively and more 
reasonably to the experience of divorce, the legal positions can 
be more intelligently and constructively analyzed by the judge 
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and attorneys, and the court may more easily develop final 
decretal orders which will operate to the best interests of all 
parties involved. 

Another major objective of the family service department 
is to protect the children of parties being divorced by discharg- 
ing as ably as possible the court’s continuing responsibility with 
respect to custody, visitation, support of children, and fulfilling 
educational, religious, and other needs of the children. 

Role of the Judge. Motion day is locally called “commo- 
tion day” in Toledo. The term is apt. It seems a squandering 
of talent to have the judge spend his time, as is still done here, 
in sounding the docket—that is, in calling the names of cases, 
one by one, and making arrangements with each attorney for 
a specific time for hearing. This is not the time or place for a 
detailed comment on docket practices; it must suffice to note 
that elsewhere such purely mechanical details are handled by 
specially trained assignment clerks, albeit under close judicial 
supervision, with a consequent saving of judicial time. The 
present arrangement is said to result from a specific request of 
the local bar association. Perhaps a full study of docket and 
assignment practices in this court would be in order. 

In so far as the timely disposition of cases is concerned, 
however, there appears to be no undue delay in the disposition 
of divorce cases, so far as this study discloses. Ohio law re- 
quires a lapse of six weeks between the service of a divorce 
summons and the hearing of the case.” The judge regards 
lapse of time as potentially a factor working in favor of the 
healing of marriages that can be saved, and hears uncontested 
cases about six months from filing date. Emergency matters 
and those where quality of disposition is linked with prompt 
court attention to motions or other aspects of the litigation ap- 
pear to be disposed of in a timely manner in this court. As 
has been noted, congestion is guarded against by use of visiting 
judges in contested cases. 

During the three days of observation the judge heard con- 
tested and uncontested cases; heard motions for custody, for 
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support, and for modifications of previous orders covering these 
matters; conducted juvenile cases, and conferred with members 
of the court staff, with attorneys, and with litigants concerning 
a multitude of problems. 

The judge expresses a distaste for elaborate mechanical 
office routines which deaden the freshness of response and 
routinize the behavior of the various staff members and which 
inhibit free and flexible access of personnel to one another and 
to all facets of the work. This unwillingness to let custom or 
habit substitute for full response to each problem presented 
illustrates the judge’s flair for handling personal problem 
cases, and is unquestionably related to the high morale and 
team spirit exhibited by the staff, and to the excellent quality 
of performance developed by this court. It also presents the 
problem of saving the judge from overinvestment of his time 
and energy in the never-ebbing sea of trouble in which he is 
constantly engulfed. After watching him for three days, one 
wonders how he survives the onslaught. 

Administrative Interrelationships. During the period of 
observation, it was noted that the general problem of the pre- 
cise relationships between various administrative divisions com- 
prising the hierarchy of authority within the court departments 
was much in the consciousness of the judge and the chief pro- 
fessional and executive personnel of the court. Such problems 
as the relationship of the juvenile probation department to the 
family service department, the nature and amount of inter- and 
intra-departmental office routine (especially paperwork), and 
the relationships between divorce investigators and marriage 
counselors are subjects much thought of and discussed at this 
phase in the court’s development. The objective sought is to 
preserve the free interplay, flexibility, and human immediacy 
which is a signal factor in the court’s success, while at the same 
time achieving the maximum of orderly method so as to free 
the judge and other decision-making personnel from as much 
unproductive mechanical effort as possible. Consciousness of 
these problems has no doubt been sharpened by the rapid 
growth of the marriage counseling service as well as by a cur- 
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rent increase in the juvenile caseload. The writer’s feeling is 
that awareness of these problems is a demonstration of the high 
caliber and devotion of the court’s administrative professional 
staff, indicating both a condition of continuing development 
and an unwillingness to allow court procedures to lose mo- 
mentum by sinking into comfortable routines. 

Caseload. A tabulation of cases handled from 1947 to 
and including 1952 recently prepared by the judge of the 
Toledo family court follows. It includes data on certain cate- 
gories thought significant by the judge and developed from 
information obtained during hearings on the cases covered. 

Supplemental Note: The following additional information 
is furnished by the judge of the Toledo Family Court. 











Category 1947 | 1948 | 1949 | 1950 | 1951 | 1952 
Total divorces sought.................. 2349 | 2217 | 2045 | 2055 | 2101 | 2129 
Average duration of marriage in years....| 8.4] 8.7] 9.3] 9.4] 9.0] 8.7 
Average length of separation in years.....| 2.1 | 2.04; 2.0} 2.05) 2.0] 2.2 
Per cent divorces following war marriages.| 12.3 | 11.1 Gr orlonl 4.7 2 
Weteranspinvolved. . 20.60 -.ccce eee ects 42.2 | 40.0) 40.0 | 38.9 | 35.2] .... 
Girl married under twenty-one.......... 63.1 | 68.0 | 67.4 | 68.2 | 68.8 | 67.9 
Average age woman at marriage......... 19.7 | 19.5 | 19.5 | 19.6 | 19.4 | 19.8 
Per cent divorces following runaway 
ULES © eee Perictercceiaiesey cess 2 eke srsrec 32.2 | 35.1 | 31.4 | 30.8 | 32.1 | 31.4 
Marriage less than one year.............| 3.9| 3.9} 4.3] 3.3] 3.8] 2.6 
Marriage less than three years.......... 18.3 | 20.7 | 22.8 | 19.22) || 15.5) | 20).7 
Per cent unfaithful husband............ 47.6 | 47.8 | 45.0 | 47.3 | 47.4 | 44.5 
Percent unfaithfulwife...........:...- Zoe | LOL OM | aeO | Gran lGs2 qlee 
Recidivism of husband (per cent)........] 25.8 | 29.1 | 28.8 | 31.5 | 33.5 | 33.7 
Recidivism of wife (per cent)........... ial lala on liaae4alcer4aloD RO 
usbandeplamtiicercs cs. aecs scenes. - 30.6 | 28.9 | 25.9 | 26.8 | 25.3 | 25.9 
Marriages with children................ 40.9 | 39.5 | 40.0 | 41.4 | 41.4 | 41.6 
Alcoholism a feature..................- Dye etel laces cell paeccyshe) lh were eesey ete | Deeg: 
DIVORCES NEATG sejenie oiers eres cos se sieis wus'eeess deen d|(tsieitted |[skeroe ll tas acu |peloGo lm iZoO. 
Mentediorsdismissed sence ae eee ae oes Ailes SE A ee A aes 8 906 | 776 
Ratio divorces granted to divorces 
denied or dismissed................. Sera seal leet cae EOORO RING LE: 
Ratio divorces granted to divorces sought.) 67.0 | 63.0 | 52.6 | 58.6 | 66.7 | 57.7 
Divorce rate per 1,000 population....... er oil atone eet SOc tal ees: 














Facts 


1. When the court was inaugurated January 1, 1925, it began con- 
ducting some family service in divorce cases. The service was rendered 
by its probation officers who were (and still are) on a separate “juvenile 
court” payroll, 


2. On May 17, 1938, a new law (G.C.O. 11974-4) went into 
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effect, providing for divorce investigations as we now know them. Im- 
mediately an “investigator” (marriage counselor) and secretary were 
assigned full time to this work, and for the next thirteen years the 
court was never without one to three counselors with necessary clerical 
help. Only selected cases were investigated. 

3. On August 28, 1951, an amendment (G.C.O. 8003-9) became 
effective making the investigations mandatory in all cases with a child 
under fourteen. A “department” was set up and an administrator 
appointed; several employees were transferred to the new department 
payroll; as rapidly as possible additional counselors were found and 
added to the department. 


FIGURES 


4. A. Former employes and transfers to new “de- 
partment”: (as of 7-1-53) 
Three marriage counselors, per year $15,500.00 


‘worclenieal} periyeary. 9). 2: 2 5,880.00 
Jjudgeiwper year ar ayer, sere ee 7,685,28 
Bailith, persyeaty. hag es hs Aaa 3,600.00 
Court) reporters per year. .).58 wt 780.00 
$33,445.28 


B. Gross increase chargeable to expansion 
of services in compliance with 





G.C.O. 8003-9: 
Three marriage counselors, per year 12,780.00 
‘two. clericalyy per vyeate 6 ace 6,060.00 
Administrator, per year ........ 5,400.00 
24,240.00 
ToraL $57,685.28 
5. Number cases handled by all marriage counselors: 
1952 1953—first 6 mos. 
Received, all sources... .1026 1491 
Closed” 250 nhs Ao BEC 348 505 
Carried toelOs 2 acne 678 Pending 976 
1026 1491 


6. Cost per case: 

Note: In estimating cost of service per case, we have taken the 
total chargeable salary expense of the department and charged it 
against “Cases Closed.” It is recognized that this method fails to give 
due credit for a substantial service rendered to many cases which are 
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still “in process.” However, this condition will correct itself during 
the year as soon as sufficient time has elapsed to permit the cases to be 
heard. Thereafter it will level off and hold at a stable level. The 
last six months of 1953 should show a downward trend, with the cost 
figure stabilizing some time during the Fall of 1953, at a figure well 
below $44.00 per case. 


Cost of cases—1953.....-- $44.29 per case, first six months only. 
Cost on basis of all 
cases handled... ........ $15.30 per case, first six months only. 


7. Nature of cases handled (in 1952): 
(a) No legal action filed. Client applied for 
marriage counseling without filing divorce... . . 234 
(b) Legal action pending before another court: 
case referred for marriage counseling by the 
judge or referee of that court (mostly municipal) 18 





fe) Contested diwarce: action ©. 2 2.22 50>. 92.92 57 

(d) Uncontested divorce action ................. 517. 826 
8. Source of referral of cases handled (1952): 

(a) Routine investigation under Sec. 8003-9... ... 479 

SPIE ENE S e Bcar ce 184 


(c) Referred by Judge Alexander or by juvenile 
court referee; not a mandatory divorce 


PRUE SEIPMIEGEE Re SNS OS or Fe ek 52 
(d) Referred by client’s attorney................ 40 
(e) Referred by juvenile court probation counselor 
as an aid in case involving a child............ 30 
(f) Referred by client’s pastor ................. 12 
(g) All other sources, i.e., friends, agencies, 
RESET ORS 8... 2 ee iccmn oe 8 byl Wad, tet. Fate 29 «=: 826 





g. Total number of children involved in these 
cases (1952): 
Children under 14 years of age................ 1378 
Children over 14 years but under 21............. 1588 2966 
to. Adjustments brought about as a result of counseling and investigat- 
ing service (1952): 
(@) Custody of children planned and agreed upon by 
conference prior to final divorce action .....__.__. 353 
(&) Counseling aided in effecting a friendly property 
settlement (carried on in collaboration with 
SakneyS) OPIS PIT OT, F ae SSPE OE, 2°53 92 
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(c) Counseling aided in settlement of disputes other than 
money matters and custody of children prior to final 
divorce hearing !.sc. 0h. Jes a ee 44 

(d) Apparent reconcilation effected ..........0..08u 266 

(e) Only one spouse counseled, but that one helped to 
understand the marital problem (and no divorce action 
had been filed six months after closing) .......... 95 

(f) Divorce not averted but partners were helped by 
counseling to meet the emotional crisis brought on 
by the divorce action ...\.... <. 2) ge nn 318 

(g) Families where one or both spouses returned for further 
counseling AFTER divorce had been granted (37 
wives and 35 husbands) 4.4 »...\.% « ¢e eee 41 

11. Divorce petitions dismissed: 

134 out of the 270 divorce cases closed after being in- 

vestigated or counseled during 1952 were dismissed. 

This accounts for 50 per cent of the cases closed. 


During 1950 (last full year preceding the enlarge- 
ment of this department), only 33 per cent of the clos- 
ings were by dismissal of petition. 


12. Family income of cases counseled and/or investigated: 





Median family income” 92...) acne $91.00 per week 

One“ spouse ‘employed. 12, 9. ee 502 families 

Both ‘spouses employed’) >. «27 1-7 ae 281 families 

Neither’ ‘spouse employed "7. 7...) ae 23 families 
806 


General Summary of Observers Impressions. A major 
objective of the Toledo family court is the mitigation by every 
possible means of the harmful adversary aspects of divorce 
litigation. This objective sets the tone for the demeanor of all 
members of the staff, who clearly project their interest in help- 
ing the litigants solve their personal problems to the end that 
they and their children may be as little damaged as possible, 
rather than to preside over a bloody battle. Time limitations 
prevent the extended use of case histories. One example in 
addition to those noted previously must suffice. 

In a contested hearing involving a young couple with no 
children, wherein both parties were present but only the woman 
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was represented, the judge asked about the possibility of reach- 
ing agreement on certain disputed matters such as property 
settlement. The attorney suggested an informal chat in the 
judge’s chambers, whereupon all adjourned to chambers. The 
parties, upon being invited by the judge to discuss the amount 
of support, very quickly became participants in a free-swinging 
discussion of all their differences. At one point, the presence 
of judge and attorneys seemed forgotten by the couple, who 
were enjoying the luxury of an uninhibited family fight. The 
judge permitted this to go on until he felt the parties had re- 
ceived the maximum benefit from relieving their feelings. At 
this point, he skilfully and gently terminated their dispute 
and brought them back to consideration of the support prob- 
lem. Both litigants were now much more calm and intelligent 
about the issue, and an agreement with respect to temporary 
support was quickly and amicably reached. It was noted that 
in several cases a bitter hostility between contesting litigants or 
their attorneys (for attorneys in Toledo as elsewhere take fire 
from their clients’ domestic bitterness, and sometimes become 
violently disputatious) was relieved by the judge’s timely use 
of humorous or casual digression. 

Only one exception was noted to the predominating focus 
upon sympathetic solving of the individual problems of liti- 
gants. In a case being heard by the support referee, the de- 
linquent father, a young Negro in the early twenties, was more 
than nine hundred dollars in arrears in child support payments 
decreed by the court for a two-year-old son. He was brought 
into court directly from the jail. Questioning developed these 
facts: (1) the boy had been steadily employed during the 
nearly two-year interval since the divorce; (2) he owned 
an expensive new car; (3) he had made no payments for the 
boy for over a year, nor had he seen the child; (4) the Toledo 
Humane Society, a local private agency which acts as a court- 
designated recipient and disbursal agent for child support, had 
not been successful in collecting support in this case. 

The referee tried at first to get the boy to offer to give up 
the car and to settle his arrearage. It soon became evident that 
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the defendant’s mental and emotional equipment did not in- 
clude a clear realization of his paternal responsibilities, nor did 
it include any accurate notion of the relationship between the 
weekly paycheck and the amount of the arrearage. In fact, 
he seemed to be of very limited intelligence: a childlike crea- 
ture quite without malice and quite without comprehension of 
the purpose of the hearing or of what was expected of him. 

The referee continued the questioning for almost an hour, 
becoming progressively more severe and threatening, with the 
effect that the boy became more and more frightened and con- 
fused. At the point where he realized clearly that he was going 
to be deprived of his automobile, he broke down and was 
dragged sobbing out of the office by a uniformed policeman. 

Three questions were raised in the observer’s mind by this 
incident: 

1. Will society one day have to screen applicants for mar- 
riage in terms of their mental maturity? 

2. Would regular direct supervision by the court of the col- 
lection of child support in this case have served the double pur- 
pose of saving the public the cost of relief as well as that of 
court action to collect delinquent support? 

3. Would such regular collection have been at once a more 
humane and a more realistic method of enforcing the paternal 
responsibility of this particular husband and father? 


Bee te 


In summary, then, the outstanding characteristics of the 
Toledo court are: 

I.a court structure combining jurisdiction over juvenile, 
divorce, and domestic-criminal cases; 

2.a specialist judge with skills developed through study 
and long-term contact with domestic relations cases; 

3. a staff trained in nonlegal professional skills valuable in 
diagnosing personal problems and in supervising the carrying 
out of the court’s plan. Of particular interest is the work of 
the divorce counselors, who investigate all cases involving chil- 
dren under fourteen, and other selected cases; and that of the 
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marriage counselors, who work with troubled spouses at pre- 
and at post-litigation phases, as well as during court contact. 


Section II. Cincinnati: Faciiiries For Divorce Cases 


The basic court structure in Cincinnati is like that in To- 
ledo. As is generally true, the divorce caseload of the court, 
during the decade 1940 to 1950, represented more than half 
the total cases filed in the court of common pleas. In 1945 
more than 70 per cent of the cases filed were divorce cases, and 
the head of the court’s family division reports that’ during May 
and June, 1953, the percentage ranged somewhat over half. 

A specialist judge whose long-sustained interest in the 
“lost army of children” of divorced parents has resulted in the 
development of a strong juvenile and domestic relations court, 
or family court, in Cincinnati, has presided over both juvenile 
and divorce divisions of the Court of Common Pleas of Hamil- 
ton County, Ohio, for many years. The Cincinnati Family 
Court, the first to be organized, dates from 1914. 

At present, the disposition of judicial personnel with re- 
spect to divorce cases is as follows: There are eleven judges 
in the Court of Common Pleas of Hamilton County, one of 
whom is elected to the domestic relations division, having juris- 
diction over divorce, juvenile, and bastardy cases. Because of 
the number of divorce cases, it is necessary for the judges to 
make provision for additional manpower to handle divorce 
cases from time to time. During observation, two judges were 
hearing uncontested cases in addition to the specialist judge. 
The comment was made during interview that there are no 
referees in the domestic relations division in Cincinnati. The 
need for such referees is recognized, but is in part met by pre- 
court and unofficial work of department supervisors. It may be 
noted here that the only legally trained person on the family 
court staff is the judge himself, because of the focus on the 
welfare of children in both divorce and juvenile work. The 
judge has preferred to staff the court administrative depart- 
ments with persons trained in social work. 
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The family department has a staff of fifteen, consisting 
of a supervisor, an assistant supervisor, eleven probation off- 
cers, and two intake workers. Most of their time is absorbed 
in matters ultimately directed to the family department. These 
fifteen people are responsible for work in matters of non- 
support, contributing to neglect and dependency of children, 
bastardy, and investigations on pending divorces as is required 
by law. One of these staff members also carries the respon- 
sibility for preparing the court hearing cases of dependency, 
neglect, and crippled-children referrals originating in other 
agencies. Three of these persons are engaged full time in in- 
vestigating pending divorces where there are children under 
fourteen years of age. One is a part-time worker and one gives 
part of her time to the supervision of this investigative process, 
and the remainder to the supervision of other functions of the 
department. 

After the decree has been granted, the services of the 
workers are available at the request of the parties themselves, 
but except in a few troublesome cases noted for follow-up by 
the judge or by the workers, there appears to be no routine 
check or supervision of either custody or child support. With 
respect to the collection of support, the writer is informed 
that in most cases it is left for the wife and mother to enforce 
delinquent payments by asking the prosecutor to institute crimi- 
nal action, rather than by enforcing the family court’s decree 
of support. 

Supplemental Note: The chief probation officer of the court 
suggests amplification of the sentence immediately preceding, 
and furnishes the following additional information. 


We have not established a regular review of account cards that 
would enable us to catch all delinquent payers. Many times our 
staff are alerted to delinquencies by telephone calls or other messages 
from the payees. Our staff then assumes the responsibility for en- 
forcing the family court’s order after counseling by 

a. aiding the wife and mother in filing a nonsupport action in the 
family court. 

b. co-operating with counsel for the wife and mother in proceed- 
ings of contempt against the delinquent payer, or 
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c. referring to the Grand Jury in aggravated cases for possible 
indictment for a felony. 


After this amplification, it still seems clear that the court 
makes no attempt to lock the barn door before the horse is 
stolen, by systematically supervising collection of child support. 

It is the policy of the court, according to the head of the 
family service department, not to give custody of a child in- 
volved in a divorce case to a third party other than a parent 
as part of divorce proceedings, but rather to refer to juvenile 
court for the taking of jurisdiction and final placement through 
the machinery of that division. This is in interesting contrast 
to the procedure in Toledo, where the same basic law governs, 
and where the procedure is for the custody of the child to be 
settled as part of the divorce decree even in those few cases 
where the child’s welfare renders it necessary for a third party 
to be given custody. As has previously been noted, the do- 
mestic relations division in Toledo employs a home finder.”® 

The tone and emphasis of the court in Cincinnati are well 
summed up in the Hamilton County Committee Report to the 
Mid-Century White House Conference on Children and 
Youth, wherein it is said at page fifty-one, “In the Hamilton 
County Court of Domestic Relations, it is again and again 
emphasized that a child’s interest comes before that of its 
parents.” The family division of the domestic relations court 
has been organized to further this principle and to promote 
the child’s interest. In addition to investigations of cases in 
court contact, division workers handle unofficial cases on a 
counseling basis in the areas of domestic difficulty and non- 
support. Quoting again from the White House report: “It 
is in the function of counseling that the Hamilton County court 
is a pioneer, and through it every effort is made to preserve 
marriage rather than to destroy it.” 

Thus, marriage counseling may be extended by members of 
the family division of the Cincinnati court, where the parties 
seek that service, or where during a divorce investigation a 


29P. 185, supra. 
= At@pisx. 
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worker or the judge forms the opinion that marriage coun- 
seling may preserve the marriage. There does not appear to 
be, however, anything like organized marriage counseling in 
the Cincinnati court, which regards this function as incidental 
to the major objective of helping the court to discharge its 
responsibility to the children of divorced or about-to-be-di- 
vorced parents.” 


Section III. MitwavukeEeE: Facitiries ror Divorce Cases 


A. Divorce Counsel. The court structure, present disposi- 
tion of judicial personnel, and docket-congestion problem are 
discussed elsewhere."* The available judicial manpower 
is expertly augmented by the services of the Divorce Counsel, 
a lawyer with seasoned experience in handling that office. A 
major aspect of the divorce counsel’s work appears to be that 
of a referee in all nondecretal matters. During observation, the 
counsel was hearing motions for temporary support, for modi- 
fication of visitation privileges, for enforcement of delinquent 
financial orders, and similar matters. The counsel has one 
assistant, also a lawyer. The counsel is responsible for conduct- 
ing an investigation into the facts in all divorce actions.“* The 
investigation is conducted by counsel or assistant by interview, 
and a record is assembled, on printed forms, covering basic 
data concerning income, residence, marriage history, children, 
source of difficulty, and possibility of reconciliation. On pres- 
entation of the case at decretal hearing, the divorce counsel or 
his assistant attends and presents the facts developed by in- 
vestigation. These presentations, as observed, are made con- 
scientiously and with vigor, the counsel being an active legal 
participant in the proceedings. It is the view of the counsel that 
the investigating function is strictly that of legal fact finding, 
for the purpose of aiding the court to assemble sufficient ac- 


*?The chief probation officer comments: ‘We believe that in a com- 
munity with strong marriage counseling services in noncourt agencies, we pre- 
fer to use the facilities of those agencies. In the court we do not attempt to 
provide an organized marriage counseling service but restrict our counseling to 
cases coming to the court for such special services as assistance in getting support. 
helping to determine custody matters and problems of that nature.” 

* Pp. 178 ef seq., supra; 212 et seq., infra. 

™4 See Appendix E. 
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curate information upon which to base a decision on the legal 
issues. No casework is attempted by the counsel, since the court 
has a specialized department for that purpose. It was noted 
that the counsel and his assistant, though careful not to confuse 
investigation and casework, appear to make every effort to 
refer litigants, at all phases of court contact, to the Department 
of Domestic Conciliation, especially where the investigation 
shows a possibility of reconciliation. 

In its functions and in its emphasis upon the legal tradi- 
tions, the Divorce Counsel is much like the Friend of the Court 
of Wayne County, Michigan; with the important exception 
that the Milwaukee counsel has no routine supervisory contact 
with enforcement of court orders affecting children. Child 
support is made payable to the clerk of the court in Milwaukee 
County, but no attempt is made to enforce collection unless the 
dependents or their representatives complain. During observa- 
tion, the writer checked a group of five cases picked at random 
in the clerk’s office. All of them showed child support arrear- 
ages, two of more than five hundred dollars, one of almost a 
thousand dollars. 

Compare the Wayne County, Michigan, system of the 
Friend of the Court, which has been described more fully by 
the writer in another study.” The point of particular interest 
here is the automatic checkup system put into effect in 1949, 
whereby any person subject to a court order requiring payment 
of child support or alimony in cases where children are involved 
must pay such sums as they fall due to the Friend of the Court, 
and only to that official. In all cases where arrearages of more 
than two weeks are shown, an electronic device causes the cards 
to protrude from filing boxes in which they are contained. All 
such cards are collected every week, and the Friend prepares 
motions to show cause why the delinquent husbands and fathers 
should not be found in contempt for nonpayment of support 
as decreed. Note that the Friend is the moving party in these 
motions. In other words, the responsibility for continuing en- 
forcement of child support rests solidly upon the Friend of the 


*5 Survey of Metropolitan Courts: Detroit Area, pp. 173 et seq. 
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Court in Wayne County. At the time of the writer’s last field 
contact, all current cases had been placed on automatic checkup, 
and old cases were being included in the system as rapidly as 
possible. The effect of such routine collections upon the case- 
load of the Aid to Dependent Children program is described as 
tremendous. This system has been criticized as making a col- 
lection agency of the court, thus jeopardizing the humane con- 
siderations. The view of the presiding judge and of the Friend 
of the Court is that routine collection of child support as it 
falls due is on the whole conducive to humane handling of 
those liable to pay support. It tends to help them form good 
payment habits, and to prevent building up large defaults which 
must then be collected forcibly by contempt proceedings or 
similar emergency measures. 

B. Department of Domestic Conciliation. The work of this 
department, as described by its director in a letter received sub- 
sequent to the field work in Milwaukee, is as follows: 


I. Prelitigation Cases 


A. Cases referred on a voluntary basis by attorneys, the divorce 
counsel’s office, social agencies, self-referred persons, etc.: 

1. All cases given diagnostic counseling by professionally trained 
caseworker. 

2. Applicant is referred to casework agency, psychiatrist, clergy- 

man, etc., where such referral is indicated and is acceptable. 
a. Direct referrals involve calling voluntary agency, etc., ex- 
plaining the case, and immediately making the specific ap- 
pointment for applicant. 
b. Indirect referrals involve carefully explaining function and 
facilities of voluntary agency or other resources and sug- 
gesting that applicant seek help there if such is desired in the 
future. 

3. Spouse contacted and interviewed if referral elsewhere is 
not indicated. 

4. Continued casework treatment and counseling given to ap- 
plicant and/or spouse where indicated and where referral 
is not made. 

a. Use of community resources such as psychiatric clinic, medi- 


SPECIALIZED COURT FACILITIES FOR DIVORCE CASES 207 


cal clinic, child guidance clinic, alcoholic clinic, private phy- 
sician, clergy, etc., is invoked. 


Statistical summary: 

During the year 1953 the department received 611 applications and 
gave service in the area of prelitigation counseling. Fifty-three cases 
were directly referred to voluntary casework agencies in the com- 
munity. Seventy-eight cases were given indirect referral to voluntary 
casework agencies. Four hundred and eighty cases were handled in 
the office and received from one to ten casework interviews. I do not 
have any compilation figures on the resources called upon, etc. 


II. Postlitigation Cases 


A. Alimony and support matters: 
1. Applicant interviewed regarding complaint, which is usu- 
ally nonpayment or irregular payment of alimony and/or 
support money. 
2. Spouse or former spouse contacted and casework inter- 
view given to create better understanding of financial re- 
sponsibilities, remove tensions which led to nonpayment, and 
to encourage satisfactory payment. 
3. Referral to divorce counsel or Legal Aid Society where 
woman (usually) cannot afford private attorney. 
4. Referral made to private attorney for contempt pro- 
ceedings where voluntary persuasion is ineffective. 
5. Financial investigations, adjustment of arrearages, etc., 
are sometimes referred to department by court order. 
B. Child care and custody cases: 

1. Custody investigation ordered by court prior to trial of action, 
at time of trial, or after trial of action. 
a. Casework interviews are had with parents and children. 
Relatives, schools, neighbors, social agencies, police, etc., are 
contacted for information. Written reports are prepared 
for court hearings. Where indicated, medical and psychiatric 
examinations are arranged. Where indicated, foster home 
or institutional care for children is arranged. 

2. Custody supervision ordered by court as in (1) above: 
a. Casework interview with parents and children. Social in- 
formation obtained as in 14 above. Continued supervision 
maintained for at least a year; usually two or more years. 
Supervision terminated at our request by court when situa- 
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tion seems unsatisfactory, or returned to court for modifica- 
tion when conditions are unsatisfactory. 

3. Children’s problems (not ordered by court): 
a. Visitation: Applications for service received regarding visi- 
tation difficulties. Casework interviews with parents to mini- 
mize friction, relieve tensions, give insight into need of chil- 
dren for security, etc. 
b. Neglect complaints: neglect complaints by other parent, 
neighbors, schools, police, etc., investigated. Attempts made 
to guide parents in effecting better child care. Medical, psy- 
chiatric, school, recreational, and other resources are used. 
c. Child-adjustment problems: Applications received and 
service given for unsatisfactory personal adjustment of chil- 
dren of divorced parents; community resources also used 
where indicated as in 6 above. 
d. Dependency: Complaints and requests for service regard- 
ing dependency and neglect of children of divorced parents 
are channeled through this office. All child placement re- 
quests involving children of divorced parents in this com- 
munity are first cleared through this department to deter- 
mine validity of need and possible transfer of custody. 


C. Postlitigation marital counseling: 

1. Reconciliation cases: Casework interviewing with one or both 
parties regarding possible reconciliation. Case may be self- 
referred, or referred by attorney, social agency, divorce 
counsel’s office, etc. In all such cases, attorney is contacted 
by caseworker before spouse of applicant is contacted. Con- 
sent to discuss reconciliation almost universally given by at- 
torney. Casework interviewing usually done here although 
occasional referrals are made to voluntary agencies, clergy, 
ets 


D. Postlitigation cases—miscellaneous: 

1. Casework interviews with applicants to gain better acceptance 
and understanding of divorce proceedings and results from 
social standpoint. 

2. Miscellaneous services provided to court and divorce coun- 
sel’s office such as medical referrals, etc. 


Statistical summary: 
During the year 1953 the department received 1383 applications 
and gave service for postlitigation cases in the above described areas. 
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Eight cases were referred by formal court order for alimony and support 
service; 93 custody investigations were ordered by court; 100 cases 
of supervision of custody were ordered by court; eight reconciliation 
matters were referred by court orders; 201 alimony and support matters 
were handled on a voluntary basis; 544 child-care and custody cases 
were handled on a voluntary basis; 257 postlitigation, reconciliation, 
and similar counseling cases were handled on a voluntary basis; 163 
miscellaneous postlitigation cases were handled on a voluntary basis. 
Altogether, 218 were referred by formal court order out of a total 
of 1994 cases received for service during 1953. This does not, 
of course, include the 647 cases carried over from 1952, with about the 
same proportion of pre- and post-litigation, and court-ordered and 
voluntary cases. 


The director estimates that almost ten times as many cases 
are processed unofficially as are referred to the department by 
the court, and that at least half of the time of the department 
is spent on unofficial casework or marriage counseling—that 
is, on work not referred officially by the court. 

In his letter the director reports that the staff of the De- 
partment of Domestic Conciliation consists of six persons with 
two years’ postgraduate training in an approved school of social 
work; two persons with one year’s postgraduate training in 
a school of social work, and one person with no postgraduate 
training in social work. Of this group of nine people, five have 
at least twelve years’ experience in casework, three have about 
seven years’ experience in casework, and one person about three 
years’ experience. 

One person on the staff, according to the director’s letter, 
is permanently assigned full time to unofficial prelitigation 
marriage counseling. This person has her master’s degree in 
social work, has had psychiatric courses beyond the master’s 
degree, has had some twelve years’ experience with the Family 
Service Association, during which time she specialized in mar- 
riage counseling. For about ten years of this time she also su- 
pervised a branch office of the Family Service of Milwaukee. 
When. the volume of work exceeds what she can handle, the 
other workers assist. At all times, one other caseworker re- 
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ceives new applications for postlitigation counseling on a vol- 
untary basis. When voluntary applicants need prolonged serv- 
ice the case is assigned by one of the intake workers to a case- 
worker. 

During interview with three of the judges of the Circuit 
Court of Milwaukee County, one of whom is the previous spe- 
cialist judge who developed the family court, the writer asked 
whether the Department of Domestic Conciliation is much used 
by the judges as an aid to the court in disposing of divorce liti- 
gation. All three judges answered in the negative. They ex- 
pressed a strong sense of need for the development of marriage- 
counseling service through which the court may be enabled to 
screen out of the list of pending divorce actions those repre- 
senting marriages which can be salvaged, to reduce personal 
tension among litigants, and to perform related services. 
Awareness of this need has been growing among the judges 
and is now’™ described as strong. 

When asked why the department is not more used for 
purposes directly connected with assisting the court to dispose 
of pending litigation, the judges indicated that the focus of 
the department being, as it is, upon unofficial casework rather 
than upon court-referred matters in so far as the reconciliation 
area is concerned, the present staff and financial resources are 
inadequate to develop marriage counseling on a court-referred 
basis on a scale adequate to meet the need. 

Supplemental Note. With this position, expressed in the 
first draft of this study, the director is in strong disagreement. 
In his letter, commenting on the point, he says, “In my opinion 
this statement is not correct. If I thought the present staff was 
inadequate I would present my reasons to the Milwaukee 
County Board of Supervisors and ask for more staff. That I 
have not done so speaks for itself. As regards the ‘inadequacy’ 
of financial resources, I am at a loss to understand this. Our 
department is tax supported.” 

Invited to comment further by this writer, the director 
again wrote, pointing out that during the year 218 cases were 
officially referred to the department for marriage counseling 


*** That is, during the interview in 1953. 
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as a step in the court’s handling of pending divorce litigation. 
“The possibilities and implications of this work are very great.” 


Much depends upon the judge and how much use he wishes to 
make of this kind of service. The social implications of a divorce to 
the litigants, their children and society are tremendous. Any con- 
structive effort in the interests of preventing a divorce, or of preventing 
disastrous social consequences, is worth while. I do not see how such 
beneficial results can be evaluated easily on an objective basis. 

I think you should be aware that the custody investigations and 
supervision matters which are ordered by our court during litigation 
are not routine or universal, but represent those cases where there are 
definite and aggravated social problems. This is in contrast to my 
understanding of the mandatory investigations required by statute in 
Ohio. I should like to point out that in the course of our custody work 
the net result is very frequently that the parties agree on custody, or 
in some cases are reconciled largely as a result of the constructive and 
dynamic casework interpretation employed. 


From the statistical summary above, it was noted that of 
1994 cases received for service during 1953, 218 cases were 
referred by formal court order—a little more than 10 per 
cent. 

The contact of this writer with the problem is so super- 
ficial that any attempt to evaluate the relationship between the 
need felt by the judges and the heavily predominating de- 
partment focus upon non-court-referred work would be pre- 
sumptuous. It seems clear, however, that this well-established 
and universally respected agency, though located in a court 
building and having the attributes of a member of the court 
staff, is operating chiefly as a general family-casework agency 
rather than as an arm of the court. 

The anomaly suggested by this circumstance indicates the 
need for further research and analysis of the present, potential, 
and optimum function of marriage counseling in a court setting, 
and the relationship of such a service to the other agencies in 
the community offering marriage counseling. 

Compare the development in Cincinnati, where the court 
prefers to use existing noncourt agencies; that in Toledo, where 
court- and non-court-referred cases are intermingled in the 
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court marriage counselors’ work; and that in Ann Arbor, where 
the marriage counselor is carefully restricted to assignments 
inherently related to the need of the court for assistance in 
pending litigation.”® 

One might add, as a matter of interest, that the marriage- 
counseling service established for Detroit since the completion 
of this study, originally planned as a re-referral service for 
those in the “vestibule” of the court—that is, for those imme- 
diately contemplating the filing of divorce actions—seems after 
two years to be developing away from the area of immediately 
threatened litigation, and into a general community service for 
those desiring counseling but unable or unwilling to select an 
agency from among those available outside the court system. 

The matter of the proper function and boundaries of court 
marriage counseling cries out for research and analysis. 

C. Caseload. The following chart shows the number of 
divorce suits filed and judgments entered in Milwaukee 
County Circuit Court from 1948 through the first five months 


of 1953: 


Year Suits Filed Judgments Entered 
1948 25847 1,772 
1949 25555 1,604 
1950 2,561 1,658 
1951 25717 1,567 
1952 2,811 1,566 
1953 (first five months) 1,115 783 


D. Congestion. The striking thing about the mechanical 
progress of divorce cases in Milwaukee County is the serious 
docket congestion as shown in divorce cases. Court personnel 
report that after cases are moved onto the trial calendar, sub- 
sequent to being brought to issue, there is a delay of more than 
two years (as of May, 1953) before the cases are actually 
reached for hearing. This applies both to contested and to un- 
contested cases. Even motions for alimony, child support, 
temporary custody, and the like, which may be heard by the 
Divorce Counsel in his capacity as a referee, take more than 
three months from the time they are ready for hearing until 


16 . 
Pp. 224, 220, 215, herein. 
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they can be reached. If counsel wishes to have such nondecretal 
matters heard by a judge, as in cases where the referee’s de- 
cision is not satisfactory to one party, the interval is much 
longer. 

The factor of delay in divorce cases is variously interpreted. 
Many jurisdictions have “cooling-off” periods to prevent the 
granting of divorce decrees for a specified period after the case 
is filed. The purpose of this delay is to give litigants a chance 
to become reconciled in cases where the filing of the action has 
taken place in a fit of anger, later regretted. Most judges in- 
terviewed for the present series of studies take the position 
that some delay is a constructive factor which can aid the court 
in preserving marriages, provided that some use is made of the 
period by court personnel, by noncourt social agencies, by at- 
torneys, or by the parties themselves to work for overcoming 
the forces destroying the marriage. In some cases, delay is 
dangerous—as where there is physical violence or threat of 
great physical harm. In some cases delay is meaningless, as 
where the defendant husband has not been heard from for 
fifteen years. Whether a “cooling-off” period should be linked 
to the availability of court personnel capable of working to- 
ward reconciliation, whether timing of the decretal hearing 
should be selective or by court rule, and how delay in reaching 
divorce cases is related to the very serious general problem of 
docket congestion in all metropolitan trial courts are questions 
which need thorough analysis after development of factual data 
now unavailable. 

It is probably safe to say, however, that a delay of two 
years from issue to decretal hearing and a delay of three 
months in reaching temporary motions immediately affecting 
the welfare of dependent wives and children evidence a serious 
problem suggesting the necessity of immediate remedial 
measures. 

As to the ratio of divorce cases to the total caseload of the 
Circuit Court of Milwaukee County, during the years 1948 
to 1952 more than one-third of all actions filed were divorce 
actions, and during the first five months of 1953 more than 
half the actions filed were divorce actions. The increasing 
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predominance of divorce cases in the total caseload makes the 
docket-congestion problem even more pressing. 

E.. Court Services Committee, Community Welfare Coun- 
cil, Partly as a result of the Lehmann study, to which the 
reader is referred for a more detailed description of both court 
and noncourt family services,'’ a community cross section of 
agency representatives interested in domestic-relations cases 
has been established through the leadership of the community 
council. This group has been holding periodic meetings for 
the purpose of bringing about better interagency relationships 
between court and noncourt agencies dealing with broken- 
family problems. The procedure has been for each representa- 
tive to present the functions, policies, and procedural quirks 
of his own agency as related to the community pattern of serv- 
ices. A record has been kept of these meetings, with the result 
that after a year of such presentations, the committee has as- 
sembled a unique and valuable body of data, and has in addi- 
tion brought about personal acquaintance and understanding 
among important resource personnel in court and noncourt 
agencies. 

F. Special Committee on the Courts of Milwaukee County. 
In January, 1953, the Board of Supervisors of Milwaukee 
County took cognizance of the status of the court system in 
Milwaukee County, “both as to salaries, jurisdiction and pro- 
cedure,” which it described as presenting “a continuing prob- 
lem which should be continuously studied by some special com- 
mittee qualified to represent a cross section of the community.” 
A resolution was adopted which is, in part, as follows: 

That a special committee on the Courts of Milwaukee County be ap- 
pointed by the Chairman of the County Board to consist of nine 
members; 
And Be It Further Resolved, that such special committee is charged 
with the duty of conducting a continuous survey of the courts of Mil- 
waukee County in co-operation with the judiciary, the bar associations, 
the Wisconsin Judicial Council, and other interested parties so that 
facts can be obtained and recommendations be made to the appropriate 
body from time to time intended to better the administration of justice 
in Milwaukee County. 

™ Cited p. 175, supra. 


Chapter XII 


CONCILIATION AND MARRIAGE COUNSELING 
AS A COURT FUNCTION 


Section I. Ann ARBOR 


A. Development. The position of marriage counselor was 
established in the office of the Friend of the Court of the Cir- 
cuit Court of Washtenaw County, Michigan, by the Wash- 
tenaw County Board of Supervisors at the request of the cir- 
cuit judge, with funds granted by the James Foster Founda- 
tion, on January 1, 1952. A statement submitted by the court 
for this study reads in part as follows: 


The purpose was experimental. The interested individuals and groups 
wished to discover whether such a position could be helpful to indi- 
viduals in the jurisdiction of the circuit court. The judge had been im- 
pressed by the recurrence of marriage difficulties for individuals in both 
the original marriage and in subsequent marriages. He felt very keenly 
the plight of the children of divorce, wards of the court, in homes that 
were not harmonious. He wanted to be in a position to offer service 
to those individuals in pre-divorce and post-divorce cases where help 
was needed and could be used. 


This plan continues as originally made with no substantial change being 
necessitated by the experience covering the sixteen months it has been 
functioning. These months have proved that in these surroundings, 
some services are more useful than others, have found better tools of 
implementation of useful services, and have stressed the need for further 
experimentation. 


A history of the practical development of the plan, con- 
tained in the same report, indicates that considerable time for 
the first two months was spent in learning court procedures and 
in becoming acquainted with “the ramifications of the various 


216 FAMILY CASES IN COURT 


public and private agencies in the county that dealt with the 
family constellation from one or more professional points of 
view.” Beginning in February, there have been 150 self-re- 
ferred cases—e.g., those in which a divorce suit has not been 
filed. By court policy, such applicants were not seen by the 
marriage counselor, but an attempt was made to refer them to 
an appropriate noncourt agency, such as the Family Service 
Agency of Ann Arbor or Ypsilanti, the Neuropsychiatric Insti- 
tute at the University of Michigan, a private psychiatrist, a 
minister, a school, or a visiting teacher. 

The first referral made by the judge was a divorce case in 
the predecretal phase. Soon thereafter, the judge referred a 
case in the post decretal phase. In May children involved in 
divorce were interviewed for the purpose of interpreting the 
divorce to the children and aiding them to escape the worst 
effects “of their feelings about themselves.” In March a social 
worker was hired at the request of the James Foster Founda- 
tion, partly to aid the marriage counselor and partly to assist 
the Friend of the Court generally. From March to August 
three social workers were employed. The first two remained 
for very short periods, the last remained on the staff from 
August, 1952, to February, 1953. The marriage counselor 
comments: “Due to the increase of work in the Friend of the 
Court’s office, it was not always possible to have as much as two 
days a week time for the marriage counseling office. Due to 
lack of secretarial service, this worker frequently carried out 
secretarial services in an emergency situation.” The counselor 
has attended many conferences on divorce, social work, family 
life, family education, and similar subject areas, and has con- 
sulted with other individual marriage counselors, the latter 
activity being found particularly helpful. Wide local publicity 
in Ann Arbor and Detroit, it is thought by the counselor, may 
have accounted for the large number of self-referrals. In late 
1952 and early 1953 the judge requested individuals who had 
been referred by the court to return to the marriage counselor 
for follow-up conferences “to discover how children were being 
cared for, and to find out what problems the parents found 
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most difficult in their present arrangements. While there was 
no compulsion, a very large percentage of the clients took ad- 
vantage of the opportunity to talk over their situation.” 

B. Report of Counselor. The marriage counselor of the 
Circuit Court of Washtenaw County has prepared, and the 
Friend of the Court and the judge have given permission for 
the use of, the following short description of the development 
and present status of the service. Part of this report is set out 
hereinafter. It may be of interest to note that a committee of 
the Washtenaw County Bar, appointed shortly after the ini- 
tiation of the service to co-operate with the court in working 
it out, reported unanimously in favor of the service after it had 
been in operation about six months. The committee did make a 
negative finding, however, with respect to a plan of the coun- 
selor to obtain general family medical, sociological, and mar- 
riage-historical data from all persons interviewed by her. The 
purpose of these inquiries was to obtain factual data for re- 
search from which more effective counseling techniques may 
be developed in the future. The objection of the bar asso- 
ciation’s committee was that much of the data sought was in- 
appropriate to the disposition of pending litigation or to the 
possibility of reconciliation, and therefore beyond the authority 
of a court employee. With this exception, the bar in general 
and many of the individual lawyers have come to accept the 
service in what has seemed to this writer an astonishingly short 
period of time. 


Report on Marriage Counseling, Circuit Court of Washtenaw County, 
June, 1953 

During the year there has been an increase in the types of referral 
made as the occasion warranted. 

For the first six months, referrals were made by the judge when 
both parties to the divorce proceedings and their respective attorneys re- 
quested them. 

Starting six months later referrals of one party only in divorce cases 
were also made at the request of that party and the attorney concerned. 
This move clarified the position of this office as an agency of the Court 
for help to the individual in distress, and removed once and for all 
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any possibility of regarding the office as an agency to enforce recon- 
ciliation. 

At the end of the first year the service was expanded again at the 
request of members of the Washtenaw Bar. Persons who had con- 
sulted attorneys with a view to instituting divorce proceedings were 
referred by the judge at the request of the attorneys. 

A few persons who have decided to drop their cases have been 
referred through their attorneys to discuss their plans. The first of 
these came in five months after the office was opened. 

Throughout the whole period the judge has stressed the need 
of providing the children of divorce with the best possible conditions 
for good growth. The second case referred was a couple who had 
already obtained a divorce. Since then he has extended the service 
so that in any case concerned with the custody of children a woman 
who remarries is seen by the Marriage Counselor automatically. 

There have been occasional probation cases referred, when the 
marriage relationship appeared to be part of the problem. The first of 
these was referred eight months after the office started. 


Classification of Cases 


Referrals, February, 1952 to February, 1953 





Interpretation Help with 
Analysis of Custody of and Reduction of Children and/or 
Marriage Children Tension Remarriage Not seen 
Pre- Dis- 
filing Active missed 
I 75 I 7 32 26 40 





(While a case might be listed under several headings, only the chief 
classification is used.) 


Approximately two-thirds of the total referrals were cases in which 
both the husband and wife were referred and both came in for con- 
ferences while their case was before the court. At the end of the year, 
there were 40 who were divorced, 28 who were dismissed, two who 
were planning to remarry the divorced partner, and 24 for whom 
legal action was not yet complete. 





Divorced Dismissed Pending Remarriage same spouse 
40% 26% 32% 2% 





An analysis of the cases in which legal action was complete shows 
that 40% were dismissed, and 60% are divorces. This is not as high 
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a record of success as is listed by agencies that take individuals before a 
divorce complaint is filed. 


As the counselor remarks in her report, this period has been 
one of hammering out procedure, policy, and long-range phi- 
losophy, to integrate the work of the marriage counselor with 
that of already existing agencies. A good deal of co-operative 
planning with the family-service officers of various agencies 
has taken place. The comment is made that although serious 
problems need technical skills, the vast majority of individuals 
at most moments in their lives do not need specialized help, 
but help in making their family life happier. “A neighbor- 
hood which feels that families are important, and which has 
ways of expressing this good will, can give a tremendous sup- 
port to family life. One of the tasks of a marriage counselor is 
to reduce the amount of business the office has by clearing 
channels for the expression of good will in the varied myriad 
neighborhoods that make up a community.” This counselor 
feels that the principal useful service performed by her was 
that of reducing the tensions of individuals undergoing divorce, 
including both parents and children. The Friend of the Court 
has expressed herself as feeling that the work of the marriage 
counselor has freed the Friend for work more directly con- 
nected with investigation and supervision of financial and cus- 
todial problems, while at the same time adding services not 
previously available along the line of finding facts inherently 
connected with the mental condition of the parties which might 
affect a custody or support decision. 

The judge expressed himself at the time the service was 
introduced, and has recently re-emphasized the statement, 
that a court marriage-counseling service must scrupulously 
avoid dealing with matters which are not justiciable issues, in 
order not to violate the rights of the parties or interfere with 
the proper functions of noncourt agencies. The principal func- 
tion of the marriage-counseling service as an aid to the judge 
has worked out much as he thought it would. 

C. Results. 1. Ina few cases reconciliation can be achieved 
even after divorce proceedings have been started, and in such 
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cases a trained person can help the parties to achieve recon- 
ciliation. 

2. The principal usefulness of the court marriage counselor, 
in the view of the Washtenaw County bench and bar, comes in 
aiding the court to handle cases in which the divorce is going 
to go through, in one of these ways: 

a. by aiding to develop facts from which proper custody 
and support plans can be made; 

b. by reducing tension and conflict between spouses so that 
they can co-operate more efficiently with counsel and with the 
judge ; 

c. by protecting the welfare of children who are wards of 
the court by reason of their parents’ divorce, in situations where 
the mother contemplates remarriage. This is done by providing 
premarital counseling to prevent another unworkable union 
or encourage a successful second marriage. 

It is regarded as significant by this writer that the last 
subdivision (pre-second-marriage counseling) is the only class 
of cases in which the judge requires an interview with the 
marriage counselor, other than with the consent of counsel. 


Section II. To repo 
A manual for staff members of the Family Services Depart- 
ment of the Court of Domestic Relations of Lucas County, 
Ohio, contains a preliminary memorandum from the judge, in 
which he underlines the paramount duty of the court to de- 
termine whether there is still a spark of life in the marriage. 


Is there anything in the character of the parties or either of them, 
any element in their relationship, any factor at all either within or 
without the marriage, which a court worker could lay hold on in an 
effort to rekindle the spark of life in the hope of reuniting the estranged 
spouses? 

To discover such a spark is sometimes exceedingly difficult. At first 
blush, the marriage appears to be dead because the parties have already 
gone through the preliminary stages of marriage failure, then broken 
family, and have now reached the third and often final stage, the 
divorce court. 

Even when the spark is close to the surface or is reasonably obvious, 
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it is a difficult matter to help the parties to rekindle the flame that has 
all but burned itself out. 

You were employed because you are supposed to have special skills. 
Any high-school boy can go out and ascertain bare facts, e.g., where 
the parties work, how much they make, what kind of looking house 
they have, etc., etc. Where the special skill is required is not in 
mere fact-finding, but in social casework and marriage counseling: 
helping the parties to help themselves. 

You are warned not to be discouraged by the seeming hopelessness 
of your task; the lawyer will tell you he has already tried to reconcile 
the parties and that the case is hopeless; every plaintiff, at least at 
first, will sing the same tune, to-wit: the marriage was dead and 
she wants no part of the defendant. 


Continuing, the judge says: 

Some people still contend that it is too late to do much for a mar- 
riage after it has reached the divorce court. There is logic behind 
this position, but experience has shown that although the lapse of 
time makes the job more difficult, it does not necessarily render it 
impossible. . . . 

While the court must ultimately render judgment, you are for- 
bidden to be judgmental. While the court does not condone human 
frailty, you must not be too quick to condemn it. 


The judge concludes by asking workers to expose parties 
to all the services of the court, and especially to the deeper 
therapy of marriage counseling. The manual also quotes de- 
tailed procedures for casework practices for the completion of 
records, for the conduct of interviews, and for the duties of per- 
sonnel which have been and are being modified with the de- 
velopment of the office and are therefore not included in this 
study. 
The office in which the three marriage counselors, together 
with their clerical and intake assistants, hold forth is on the 
same floor as the other court services, but in a different wing 
of the courthouse. Individual consultation rooms are parti- 
_ tioned so as to provide privacy. Clients reach the marriage 
counselor by going through an intake interviewer, who refers 

them to a counselor as appointment schedules and other factors 
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permit. In cases which are in active litigation, a brief summary 
of the marriage counselor’s report becomes part of the official 
court file, so that the court during the hearing may see at a 
glance the general impact of the marriage counselor’s contact 
and his evaluation in terms of the court’s specific problem. 

Several cases were observed in which the services of the 
marriage counselor were used to supplement those of the di- 
vorce investigators, as where a decision on child custody was 
deferred pending a diagnosis by the marriage counselor of 
certain conflicts of parents in terms of consequences to the 
child. It was interesting to note, during interview with mar- 
riage counselors and divorce investigators, that the precise 
jurisdiction of each service and the distinctive focus and func- 
tion of one as distinguished from the other appear now to be 
in a state of flux. By court policy, the divorce investigator is 
supposed to do whatever helpful counseling can be done during 
investigation. Such counseling may, and often does, take the 
form of referring litigants to the marriage counselor. 

With respect to the function of the counselor as an imme- 
diate court aid, a series of case histories submitted by the chief 
counselor display the fact that cases are often referred by the 
judge at all phases of court contact, and for a wide variety of 
purposes. As now recalled, these references include pre- 
decretal matters such as the advisability of continuance or dis- 
missal where reconciliation is a possibility; adjustment of parties 
to financial rigors caused by maintaining two households; in- 
terpretation of support and custody orders; avoidance of in- 
junctions or contempt by interpretation and reduction of tension. 
At the decretal phase, these services of the counselor have been 
sought to advise the court concerning the possibility of recon- 
ciliation, so as to avoid granting a divorce; the nature and details 
of custody, support, visitation, and property-settlement aspects 
of a decree. At the postdecretal phase, such matters as modifi- 
cation, custody, visitation, possibility of remarriage either with 
the same or other parties, and other matters have been sub- 
mitted. Asin Ann Arbor, the Toledo marriage counselors have 
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sometimes been of service to the court in aiding the efforts of 
the probation department. 

The services of the counselors to those not in direct court 
contact seem to this writer to be developing most rapidly in 
Toledo. This may be due in part to the feeling of the chief 
counselor that the best work can be done under circumstances 
other than those suggesting compulsion or authority; it is prob- 
ably partly due to the skill and interest of this particular coun- 
selor in community organization and to the deep interest and 
demand from the community at large for leadership in devel- 
oping all community services connected with marriage coun- 
seling. No statistics or comparative figures were sought or 
offered, but it is the impression of the observer that major 
points of emphasis include: (1) long-term therapy, sometimes 
twelve or fourteen interviews extending over more than a year 
in cases in which no divorce suit has been filed; (2) re-referral 
activities in general including efforts to prepare clients for re- 
ferral to other agencies such as priests or psychiatrists, followed 
by continuing consultations back and forth between the agency 
which receives the clients and the marriage counselor; and 
general interprofessional and organizational work carried out 
by the marriage counselor to develop community service in 
general. 

If all aspects of the marriage-counseling service in Toledo 
continue to develop as rapidly as in the last two years, sooner 
or later a distinction will have to be drawn between the func- 
tions of a public marriage-counseling service as such and those 
of a court department. This is not said to diminish or indicate 
disapproval of the liaison or prefiling phase of the work, but 
is in the nature of a prediction that the noncourt aspects may 
in future be undertaken by a noncourt agency. In this con- 
nection it is interesting to note that the circuit judge in Ann 
Arbor has mentioned as a possibility the establishment of a 
county marriage-counseling service to fill the need for counsel- 
ing to those not in direct contact or in immediate proximity to 
litigation. 
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The functions of the marriage counselor in Toledo, as the 
judge has described them, may be summed up as follows: 

I. premarital counseling; 

2. postmarital diagnosis of personal conflict to prevent mar- 
riage failure; 

3. after separation, counseling to rectify destructive factors 
in the marriage or to mend the marriage; 

4. counseling to safeguard the children, whether by cus- 
tody or by attention to any relevant factor such as education, 
medical attention, recreation, and spiritual training; 

5. interpreting to prepare the wife and mother for the di- 
vorce, or adjustment to divorce; 

6. counseling for remarriage to help the parties understand 
themselves better and to emerge more mature and effective 
from the court contact, rather than embittered by it. 

The development of marriage counseling in Toledo is 
consistent with the long-established policy of this court. The 
judge of that court points out that from the day in 1938 when 
the statute became effective permitting investigation of divorce 
cases, the court has had one or more marriage counselors on its 
staff. “It was when the 1951 law went into effect, making it 
mandatory to investigate the divorce cases with children under 
fourteen, that we put on the investigators and added a counse- 
lor. I had two marriage counselors at that time,” he adds. 


Section III. Cincinnati AND OTHER CourRTs 


In the past the strong argument against court marriage 
counseling has been that it violates the legal rights of the parties 
by subjecting them to an invasion of privacy, and to an as- 
sertion of decision-making authority by persons without legal 
or moral right to make such decisions. In holding unconstitu- 
tional a former attempt to obtain a reconciliation service in 
Illinois, one judge remarked, ‘Perhaps the parties, for reasons 
best known to themselves, do not want to be reconciled.” 
The view that the dissolution of a marriage is the private 
business of the parties, and that society as represented by the 


* People ex rel. Bernat v. Bicek, 405 Ill. 510 (1950), p. 524. 
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court has no business doing anything but granting a decree the 
legal right to which has been established by the pleadings ap- 
pears to be yielding to the inescapable facts that (1) the load 
of divorce cases is such as to command the grave concern of 
society and the courts; (2) when the court destroys a marriage 
it accepts a continuing legal responsibility for the children, who 
are inevitably deeply harmed by divorce; (3) the financial, 
emotional, and social aftermath of divorce upon both parents 
and children is costing society so much money (regardless of 
other costs) that society can no longer regard itself as un- 
concerned. 

In Cincinnati marriage counseling does not emerge as a 
strong court service, but where practiced by the court is consci- 
entiously kept incidental to the main service of planning for 
children. Court personnel in Cincinnati say bluntly that they 
do not believe the court should be a focus for marriage coun- 
seling, but that such service if given other than incidentally 
should be developed by agencies outside the court and referred 
by the court to these agencies. The writer has not had the 
opportunity of interviewing Cleveland personnel, but as the 
prevailing philosophy there is described, it would appear that 
Cleveland takes much the same position as Cincinnati. In 
Milwaukee, as has been noted,” the judges express a sense of the 
need for court marriage counseling, while the Department of 
Domestic Conciliation devotes all but a small fraction of its 
work to non-court-referred cases. 

The experience of Ann Arbor, described hereinabove, shows 
the original boundaries, the development, and the substantial 
quick acceptance of marriage counseling in a stable, conserva- 
tive university community with an unusually large and effective 
legal contingent. 

The initiation of a new marriage-counseling service in 
Detroit is an interesting extension of the previously well- 
developed services of the Friend of the Court. Notable in 
this connection is the effective help in planning and establishing 
the service which was given by the alumni of the University of 


*P. 210, supra. 
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Detroit, a Catholic university, and prominent Catholic laymen. 
An advisory committee made up of representatives of various 
social agencies and religious groups is helping establish the 
service, which went into effect in September, 1953. The 
boundaries and procedures of the new Detroit service may be 
differentiated from those already described, in that the Detroit 
marriage counselor will not be a part of the Friend of the 
Court’s office as she was in Ann Arbor. This is done in order 
to centralize responsibility for marriage counseling and in order 
not to interfere with or duplicate reconciliation techniques al- 
ready in use during court contact by the Friend of the Court. 
In this connection it should be noted that at least in the be- 
ginning the Detroit marriage counselor is to see only selected 
cases previous to the filing of the divorce actions, and her ef- 
fort is to be limited to re-referral. In other words, the Detroit 
experiment begins as an attempt to screen out from the divorce 
caseload marriages which can be saved by persuading the 
parties to seek marriage counseling from noncourt agencies 
already offering such services. (Supplemental Note: After 
two years, the Detroit service is enthusiastically accepted. It 
seems to the writer to be drifting away from immediate pre- 
litigation. Compare Toledo and Milwaukee. ) 


Section IV. Conc.usions 


Evaluations and conclusions from the preliminary data 
assembled in this study are more properly reached by judges 
and marriage counselors than by this observer. A few com- 
ments may be offered: 

1. Marriage-counseling services now in operation or in the 
planning stage seem to demonstrate clearly that there is a 
strong trend toward the initiation of such services as part of 
the work of divorce courts. 

2. Observation indicates that such services are practical and 
efficacious in aiding the court to make better qualitative dis- 
position of personal-problem cases. 

3. Court marriage counseling seems to ease the great emo- 
tional tension suffered by parties being divorced and is thus 
of personal benefit to the litigants and to their children. 
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4. Safeguarding the legal rights of the parties is un- 
doubtedly a problem which should receive close attention from 
the bench and bar, but which can be readily solved by proper 
training and use of marriage counselors and their reports. 

5. There appears to be a strong demand from parties in- 
volved in domestic discord to talk to court marriage coun- 
selors before a divorce suit is filed.* Indeed, it has been noted 
in Ann Arbor and Toledo that numerous persons vigorously 
sought to reach the marriage counselor and that many of these 
persons were not willing to go to noncourt agencies. Impli- 
cations are that the court can reach and possibly save a level 
of marriages which are not being reached by noncourt social 
agencies. Another equally important implication is that great 
care must be taken to avoid duplication of noncourt agency 
functions on the one hand, and misuse of court authority on 
the other. 

6. The precise limitations and functions of a court mar- 
riage-counseling department seems to be an individual prob- 
lem which each community has to work out in terms of its 
total battery of community services, the interest and philosophy 
of its bench and bar, and the skills and focuses of its mar- 
riage-counseling personnel. 


“A Toledo judge comments: “. . . and after, too. If I personally saw all the 
litigants who sought to talk their problems over with the judge I would do 
little else.” 


Chapter XIII 
PROBLEMS AND POSSIBLE SOLUTIONS 


Section I. Focus 


HERE IS SOMETHING very wrong with the han- 

dling of divorce cases. No one, I think, will dispute the 
assertion that the foregoing studies, if they show nothing else, 
demonstrate the truth of that gloomy statement which judges, 
lawyers, social workers, and the general public have been talking 
and writing about with growing frequency and unease for the 
last two decades or more. 

What is wrong, and what can be done about it? 

This is a large question. For the present we are focusing 
merely on one phase: the organization and operation of courts 
handling divorce cases. In so focusing we exclude—without 
ignoring—such questions as: 

1. the ethics of divorce; 

2. the sociological phenomena of contemporary family life, 
particularly with respect to changing public attitudes towards 
sex, towards stability both as to geography and as to duration 
in marriage patterns, and towards the responsibility of the 
community to substitute for the failing family in many ways; 

3. the desirability of preventive techniques such as training 
in family life, premarital counseling, screening and licensing 
of applicants to marry, and better service to families through 
community agencies in the family welfare field. 

Nor are we treating another question (really a constella- 
tion of questions): Ought we to strike out our system of di- 
vorce laws and start afresh with a new approach to applica- 
tions for divorce? Though raised by these studies, and within 
the range of the Interprofessional Commission on Marriage 
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and Divorce Laws, this question is not part of my present as- 
signment. It has been commented on in the Foreword by the 
chairman of the Commission. 

To this question, then, we come at last and must attend: 
What do the studies show about the handling of divorce cases 
by courts under existing judicial systems, and what can be done 
about it? 


Section II. THE Court’s ProsLem 


A. Introduction: Ingredients of the Problem 

Fragmented Jurisdiction. The unanimous distaste expressed 
by judges for the job of handling divorce cases is simple and 
compelling evidence that such cases are a serious problem for 
courts. A few of the reasons why this is so, as suggested by 
the foregoing studies, may be mentioned briefly here. First, 
there is inadequate control on a jurisdictional basis of all aspects 
of family breakdown litigation (e.g., the divorce court has ju- 
risdiction, and hence continuing responsibility, for custody and 
support of children of divorced parents; yet in all but one 
of the jurisdictions surveyed the juvenile court, which handles 
frequent problems involving children of divorce and which has 
special facilities and skills, is a separate court or is treated as 
a separate court). 

Breakdown of Adversary Process. Next, the processes by 
which the court ought to get information on which to base 
proper disposition of divorce cases are not operating, or are 
operating in such a manner as to conceal or distort the in- 
formation. Hence, the court experiences great difficulty in 
finding out enough about the case to serve as the basis for a 
workable order. The process referred to is the adversary 
process, under which each side tells his story and through com- 
petitive controversy the court learns enough to decide the 
case well. This technique has almost completely collapsed 
in divorce litigation. The breakdown is striking: not one di- 
vorce case in a hundred is finally contested, and not one divorce 
case in a thousand represents any real controversy about the 
divorce itself. Our present cultural mores generally disapprove 
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of the spouse who does not co-operate when asked for a di- 
vorce. Many of those who hang on through a court battle 
are either out for blackmail, or are so hysterical with emotional 
conflict, expressed as wounded pride or desire for revenge, as 
to suppose that they can thus hold partners who are determined 
to be free. 

In fact, a number of observed cases indicate that there is 
no controversy about the desirability of the divorce in many 
cases where there ought to be controversy—where there is still 
a spark of life in the marriage, where the parties are not so 
much bankrupt marriage-wise as uninstructed and unprepared 
in marital accounting and administration. 

Therefore the lack of controversy means that the court, 
presiding over a contest which is no contest at all as far as the 
main issue is concerned, is presented with an impossible task and 
made to take part in a solemn if silly comic-melodrama, im- 
patiently acted out as superficially and rapidly as possible by 
the participants. Such a performance is beneath the dignity 
of the American court, and it cheapens not only the tribunal 
but the members of the legal profession who are also involved 
in the ceremony. (What it does to the litigants the reader will 
already have judged for himself.) The obstacles raised, for 
the court, by such technical rules as the doctrines of collusion, 
recrimination, and condonation deepen the irony and increase 
the difficulty. 

Those matters which are often the subjects of real con- 
troversy—and which are (mistakenly, in my opinion) some- 
times described as “collateral,” are the very matters as to 
which the adversary processes are inappropriate, for the reason 
that a workable permanent solution of support, custody, and 
property matters depends, not upon making antagonists of the 
litigants, but upon bringing them into the position of willing co- 
planners. It is clear that settling financial matters and work- 
ing out plans for children can be done better by nonantagonistic 
planning than by unmitigated adversary process. Of this, 
more later. 
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Lack of Specialized Facilities to Assist the Court. Another 
problem is that almost nowhere does the court have adequate 
knowledgeable facilities through which it can (a) make a sound 
plan for custody and support so as to achieve a good decretal 
order, or (4) give adequate attention to pre- and post-decretal 
supervision of the children, for whom the court has assumed 
a heavy responsibility. The Toledo Family Court has by far 
the best equipped staff for making and supervising plans for 
children. The Circuit Court of Wayne County, Michigan, is 
the only court I know which has fully solved the problem of 
collecting the support decreed by the court. 


* **K 2K 


How many of the litigants coming before divorce courts 
represent marriages which might be salvaged? Every judge 
I talked with regards the problem of screening out viable 
marriages as among the most harrowing tasks facing the di- 
vorce judge. Why? There are two good reasons: 

1. The caseload is so big, and the adversary process so in- 
hibited and distorted in this type of litigation that the court 
has no way of getting at the facts concerning the viable mar- 
riage except when he stumbles on them by accident or through 
the occasional good work of an exceptionally sensitive and un- 
selfish attorney, pastor, doctor, or similar professional. 

2. Court marriage counselors, through whose efforts mar- 
riages can be and are being saved even after the litigation phase 
is reached, are not yet accepted as legitimate members of court 
staffs in most jurisdictions, nor are they available except in 
a few localities. 

Attainment of adequate quality of disposition, in divorce 
cases, depends on sufficient time to assess the human values 
and to adjust the personal relations in terms of the emotional 
needs and realities of the parties. If the legal surgery of di- 
vorce is to be successfully performed, sufficient laboratory and 
X-ray work must be done to show the surgeon what and where 
to cut. 

And just as a patient in severe pain is seldom able to diag- 
nose his own ills, design his own operation, or even tell ac- 
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curately where it hurts, just so the divorce litigant is especial- 
ly unable to direct the legal surgery. For by the very cir- 
cumstances of their plight, divorce litigants are in a state of 
severe pain. 

Yet the court—usually without the staff to do the necessary 
emotional laboratory work—is also without the time to give 
any single case more than superficial attention. This is true 
because of the size of the caseload and the ever-increasing 
pressure by the bar and the public to increase the speed at 
which litigation is processed through court contact to final 
disposition. 

Thus the court, prodded by the compulsion of a waiting 
mountain of work, takes the cleaver handed him by plaintiff’s 
attorney and begins—having no alternative—to cleave. It is 
often a painful and bloody business, as I think I have demon- 
strated. It is most painful when the meat-ax falls—as it so 
often does—upon the children. To most divorce judges, the 
most terrible thing about their job is this slaughter of in- 
nocents. For the parents, the ones upon whom the children 
depend and from whom they should receive love and care, are 
often so crazed with pain that they use the children as weapons 
against the hated spouse—the source, they suppose, of their 
agony. The temporary overwhelming of love for child by 
hate for spouse is a major problem for courts, for divorce 
litigants, and for society. Psychological and psychiatric re- 
search into this area ought to be useful. 

Any hospital nurse accepts as a daily commonplace the 
blind striking out of critically ill patients, but in hospitals care 
is taken not to let patients in this condition hurt themselves or 
others. In the legal surgery of divorce, however, the com- 
monplace is for the litigant’s blind strikings out to injure him- 
self, his spouse, and his children—often permanently. 

Reluctance of Agencies Dealing with Family Problems to 
Assist Court. Being a little carried away with this provocative 
comparison, I will add yet another flourish. The surgeon’s 
medical colleagues in other parts of the profession customarily 
make it a point to speak well of the surgeon and to minimize 
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the fear of surgery at the time they refer the patient to him. 
The anaesthetists and nurses who prepare the patient for the 
table are careful to be soothing and encouraging. But the judge 
handling divorce cases is less fortunate than the surgeon, in 
that those judges who are trying the hardest to achieve a good 
solution to the interpersonal conflict for parents and children 
number among their difficulties this one: personnel in com- 
munity agencies outside the court dealing with marriage break- 
down are often possessed of strongly hostile attitudes towards 
the court as an “authoritative” agency. Ironically, this some- 
times prevents the very courts which seek and want the help of 
socially trained personnel from receiving it, and from achiev- 
ing a result desirable to the social worker. Disadvantages are: 
prevention of close interagency co-operation among court and 
noncourt agencies so as to (@) screen out viable marriages prior 
to the decree of divorce, (4) inform the court as fully as pos- 
sible so that the best plan may be worked out and enforced by 
the court, and (c) quiet and reassure litigants by constructive 
interpretation of the court contact, so that the parties may par- 
ticipate as helpfully and painlessly as possible, for their own 
sakes. 

Examples: the reluctance of social-work dominated juve- 
nile court divisions in San Francisco to accept petitions during 
pendency of divorce litigation affecting children who are sub- 
jects of the petitions; the unusable reports submitted by a 
public agency to Chicago judges seeking information for custo- 
dy placements." Exception: Toledo, where much progress has 
been made in achieving law-social work entente. 

Judges are mostly decent human beings with great respect 
for their high calling and a desire to do their jobs well both for 
the sake of the court and for sake of the community they serve, 
including the specific litigant. 

In divorce litigation, where the court is supposed to per- 
form a saving surgery, his role is frequently made to seem 
that of a butcher, as the cases are being handled now. 

Of course the judges do not like it. 


"See p. 96. 
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B. What Should the Court Do? 


The earlier view that divorce is the private business of the 
parties seems to be yielding, if slowly, to the inexorable pres- 
sures of economics, not to mention common sense and morals. 
Even in Chicago—the nadir of the survey experience—the 
ineficiency and unworkability of letting the parties decide, 
through adversary process, is beginning to be manifest. Society 
is a party to the marriage, since the legal pattern of the re- 
lationships between society and the family members is altered, 
as well as those between the individuals. Society has a real 
interest in the divorce for many reasons. Among them: 


1. The family is a basic unit of our social and moral 
culture—a keystone in the arch of our civilization. 

2. Strong social policy indicates the necessity of pre- 
serving viable marriages, even though the parties are so 
desperate that they seek the divorce, or are advised to 
obtain it. 

3. The “log jam,” or case delay, or duration-of-cases 
problem, confronting urban and metropolitan courts neces- 
sitates sifting out of the caseload every case that can be 
disposed of properly other than by trial. The increase of 
litigation in such courts, coupled with the many structural 
and operational problems therein, has brought about wide- 
spread case delay so that there is always great pressure 
upon all judges to dispose of more cases, to keep up with 
the new filings, and to achieve speed of disposition. 

4. Welfare of children of divorced parents is a prob- 
lem which society cannot afford to ignore. To put it on the 
grossest and most material basis, the expense of divorce 
and of postdivorce maintenance is such that society must 
support a large number of these children. (HIllinois spent 
thirteen million dollars on children of divorced parents in 
1952.) So that in terms of money alone it is no longer 
realistic, if it ever was, for the community to take the 
position that divorce is the private business of the parties. 


”) 


The law itself, however, has for some time taken cognizance 
of another policy doctrine. The welfare of children of divorced 
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parents is a recognized responsibility of society, and not only 
can but must receive the attention of the court. Society thus 
seeks not only to protect itself from harm by ill-cared-for chil- 
dren, but positively asserts its parental desire to cherish them. 
This responsibility of the court, continuing uninterrupted from 
initiation of the divorce suit throughout the minority of the 
children, is nowhere denied to exist. 

But see how it is carried out!” 

Clearly, this responsibility to see that the children are 
taken care of as they ought to be cannot adequately be dis- 
charged 

a. without supplementing the adversary process by trained 
and objective fact-finding and plan-making personnel who are 
not partisans in the parents’ conflict, or 

b. without awareness that the welfare of the child is bound 
up with that of his parents. The latter needs strong emphasis, 
in my opinion, throughout the field of children’s services. 
Where the parent, though unworthy in many ways as judged 
by economic, social, or moral standards, is the object of the 
child’s devotion, society amputates the child from that parent 
not only at the child’s peril, but also at its own. Here, at the 
point of divorce litigation, the court as society’s instrument for 
enforcing standards has an opportunity to help the parent 
strengthen the family relationships by seeing that parental 
duties are adequately discharged. If skilfully carried out, this 
responsibility can save marriages and, in cases where the mar- 
riages cannot be saved, can at least preserve the parent-child 
relationship. It can ensure proper child care in at least a 
semblance of the family environment. And it can save society 
much expenditure—in money and in crippled lives—on be- 
half of both parents and children. 

But if the plan for the child is to be made at the same time 
and as a part of the plan for the divorce litigants, then the 
concept of a juvenile court existing entirely apart from the 
divorce court and focused on the child alone needs re-examina- 


* Chicago: pp. 94 ef seg., note especially case beginning p. 104; Indianap- 
olis, pp. 155 et seg.; San Francisco, pp. 31-36. 
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tion. Let me be very clear. I wish to question the soundness 
of that concept. 

On the basis of the foregoing analysis of what the court 
ought to get done in handling a divorce case, then, the legiti- 
mate orbit of the court’s influence includes: 

I. screening out viable marriages from divorce dockets 
prior to decretal hearing and if possible prior to formal filing 
of the litigation; 

2. reaching qualitatively adequate decisions with respect 
to ALL interpersonal relationships requiring adjustment as part 
of the divorce litigation; 

3. discharging its guardianship function by supervising the 
care received by children of divorced parents throughout their 
minority. 


C. What Does the Court Need? 


To dispose of divorce litigation promptly and adequately, 
the court needs: 

I. a court system conferring proper jurisdictional power 
over all necessary aspects of the litigation; 

2. an efficient method of classifying, docketing, and assign- 
ing divorce and other domestic relations cases so as to meet 
their special needs in subject matter and in timing; 

3. facilities adequate to handle the cases. Such facilities 
ought to include: 

a. Enough judges to take care of the caseload. At- 
tention is called to the fact that divorce cases number from one- 
third to one-half of the total caseload of all the courts studied. 
But in San Francisco one of twenty-two judges was assigned to 
domestic relations; in Chicago two of twenty-eight superior 
court judges and one of twenty circuit judges; in Toledo one 
full-time judge is elected to a special division handling both 
juvenile and divorce cases, and is aided when necessary in 
certain types of divorce cases by visiting judges assigned to 
this work. In Milwaukee three of nine judges were tempo- 
rarily assigned to divorce cases. It should be noted that in 
the San Francisco and Chicago courts, decretal hearings in di- 
vorce cases are parceled out among various judges on open as- 
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signment, and that in Toledo the specialized facilities of the 
family court must be considered in evaluating the comparison. 

b. Adequate skilled personnel to screen out viable mar- 
riages before final disposition, to guard against attempts to de- 
fraud the court, to obtain facts necessary for proper decision 
of custody and court problems whether the case is contested or 
not, and to enable the court to discharge its postdecretal re- 
sponsibilities to children by seeing that support and custody 
orders are carried out. Such specialized personnel include but 
are not limited to legal personnel representing parties to the 
action. 

c. Supporting physical facilities such as adequate build- 
ing space, good courtrooms, book- and record-keeping equip- 
ment, and other paraphernalia essential to efficient business 
administration. A beautiful or at least a seemly court building, 
with adequate functional appointments, is essential to reflect 
the majesty and dignity of the law and conduces to an at- 
mosphere such as will impress upon those coming into the court 
the importance and permanence of the consequences to result 
from the litigation. 


Section III. Sotvinc THE Court’s PROBLEM 
A. The Court System 


What kind of court shall we design for the most efficient 
handling of divorce cases? There are several possibilities: 

I. a separate family court with jurisdiction over divorce 
and juvenile cases at a minimum (over other related matters 
such as bastardy, adoption, minors’ guardianships, and contrib- 
uting to delinquency of minors, if possible), such court to be 
structurally separate from any other court; 

2. a similar family court to consist of a specialized division 
or divisions of the state court of original trial jurisdiction, such 
as the Ohio courts discussed in one of these studies; 

3. specialized personnel added to the staffs of existing 
courts to provide for consistent, knowledgeable, impartial at- 
tention to the problems encountered in divorce litigation, but 
without structural changes in the court system as such. 
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Relationship of Divorce Court to Other Courts. Recent 
studies of judicial administration have pointed up the ad- 
visability of streamlining and simplifying the full hierarchy of 
courts throughout the geographic area in any given state, as 
well as in individual metropolitan districts. Proliferation of 
separate specialized courts established from time to time in ac- 
cordance with various pressures has resulted in an unman- 
ageable tangle of multiple tribunals with duplicating juris- 
diction, personnel, and equipment, and without proper sub- 
ject-matter coverage or practical channels of communication 
from court to court. Familiarity with this problem alone would 
prevent me from recommending an entirely separate family 
court as a good solution to the problems encountered in divorce 
litigation. Leaving the necessity for court integration out of 
account, however, there are other reasons for ruling out the 
independent family court. 

Divorce cases comprise so large a part of the entire case- 
load of civil trial courts, as has been noted, that they demand 
full use of the full resources of courts already established. It 
would be most unrealistic to diminish the existing jurisdiction 
of such courts by removing divorce cases from their orbits, only 
to place them in a newly organized court. The result would 
be extravagant duplication of existing facilities, and loss of 
knowledge acquired by judges now sitting in courts of general 
civil jurisdiction. This loss of knowledge would be crucial, 
not only in terms of the judges trying divorce cases, but also 
in terms of the knowledge of presiding judges and of court 
executives as to the docket, record-keeping, and other case- 
movement problems inherent in divorce cases. 

To place divorce cases in a compartment structurally separ- 
rated from the business of the court of general civil jurisdic- 
tion would also be to remove divorce from the immediate at- 
tention, and hence from the understanding and accurate knowl- 
edge, of judges and attorneys generally. More, rather than 
less, awareness of the size and significance of divorce litigation 
on the part of the legal profession appears to be an immediate 
need. 
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, No matter how the jurisdiction of the family court is 
expanded to include peripheral actions involving similar inter- 
personal conflicts, there will always be need for easy, quick, and 
flexible communication and co-operation between this family 
court and courts dealing with other types of litigation. Ex- 
amples will be found throughout the studies, but in addition 
may be mentioned eviction, installment creditors’ suits, do- 
mestic assault and battery arising out of marital conflict, al- 
coholism, mental petitions, and many other suits causally re- 
lated to family breakdown. Every day of field work on these 
studies strengthened the conviction that the family court must 
be an inherent part of a court fully integrated with all other 
parts of the court system serving the same geographic area, and 
that this integration is as important as the development of 
specialized techniques within the family court itself. 

For the reason just mentioned, therefore, the structurally 
separate family court listed as point 1 above is not recom- 
mended by this writer. 

Family Court as Specialized Division. The family court 
as it exists in Ohio may be highly recommended as an ap- 
propriate pattern of jurisdiction and court structure for the 
development of humane and practicable methods of dealing 
with personal problem cases. So striking is the difference be- 
tween, say, the Ohio courts and any of the courts covered in 
the first three studies that this statement needs little elabora- 
tion here. Factors in the Ohio structural pattern regarded as 
conducive to the good work being done there are: 

1. Union of juvenile and divorce-bastardy jurisdiction in a 
single division under a single judicial and administrative leader- 
ship, which, however, preserves the important distinction be- 
tween juvenile and divorce cases by treating each as a separate 
department with its own staff, records, docket, and procedures. 
The result has been a permeation of the divorce department 
by the informal, humane, and constructive atmosphere of the 
juvenile court, without blurring the distinct legal problems and 
the distinctive focus of each department. 
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The exposure of divorce litigants and their attorneys to 
the nonlegal professionals working on juvenile cases in Toledo 
has operated as a powerful tool in interpreting to the bar and 
public the therapeutic approach to personal problem litigation. 
Also, the close juxtaposition and availability of experienced 
children’s workers in the juvenile court has enabled the judge 
to solve custody problems at the time of the divorce and in 
terms of the total parent-child pattern, rather than deferring 
careful child planning for proceedings separate from and sub- 
sequent to the divorce decree, and hence cut off from the total 
family focus. 

2. Extension of court services to the predecretal phase, so 
that in divorce as in juvenile cases, the court contact is as 
flexible and constructively helpful to the litigants as possible, 
rather than a setting in motion of a decree-manufactory trig- 
gered by the filing of a complaint and not to be stopped until 
the machine grinds out the decree. Here, again, the carrying 
over of attitudes and techniques from juvenile to divorce cases 
has paid off by saving many marriages and by bringing to bear 
devices for human healing at all phases of court contact. A 
good deal of money and time is saved by making a workable 
support and custody plan at or prior to the time of the decree— 
it prevents postdecretal conflict in the form of multiple change- 
of-custody, injunction, contempt, and similar motions which 
may go on for years. 

3. Segregation of the principal types of family-problem 
cases from the rest of the caseload of the original state trial 
court has proved to be a realistic and workable plan for dif- 
ferentiating the special time factors and qualitative problems 
inherent in this type of litigation. This has conduced to ac- 
ceptance by the bar of court-supplied services to litigants who 
ought to be aided by nonadversarial means in certain types of 
cases. It has enabled the court to regulate the flow of cases 
through docket and calendar in terms of the special time prob- 
lems inherent in domestic relations cases (where speedy dis- 
position per se is not as desirable as elsewhere) without crip- 
pling the case-flow machinery of the whole court. It has en- 
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abled the court to make maximum use of the special abilities 
of a judge skilled in handling personal-problem cases. In a 
word, the special family division presents a good precision in- 
strument for minute and careful adjustment of litigation re- 
quiring special attention, without sacrificing the strength or 
articulation of the members of the entire court as such. 

4. Structural integration of the family court as a division 
of the original trial court having plenary jurisdiction strength- 
ens the jurisdictional power of the court and provides a means 
whereby criminal prosecutions, if they involve family prob- 
lems, may draw upon the special skills of the family court to 
lessen the trauma of the court contact and to achieve rehabili- 
tation of the family where that is possible. 

Special Personnel for the Court With No Specialized Fam- 
ily Division. Is the family court, gua family division of gen- 
eral trial court, then the only desirable pattern for a court 
structure adequately to handle divorce cases? 

In my opinion, it is not. The alternative of building into 
existing court structures the necessary constructive approach 
by adding court employees to focus on noncontroversial fact 
finding and planning has been tested. I think that these 
studies show that this alternative has proved itself as a prac- 
ticable and efficacious means of insuring adequate qualitative 
disposition of divorce litigation in courts without special struc- 
tural patterns for segregating these cases. 

San Francisco, Milwaukee, and Detroit exhibit three phases 
of the special court personnel technique used without special 
divisions or dockets for divorce cases. In San Francisco, still 
in an early experimental stage, the specialized personnel is 
limited as to number, area of litigation, and power. But it 
has won approval, and its orbit will expand. In Milwaukee, 
the quasi-judicial function of the referee and the nonlitigatory 
casework help of the conciliation division are dominant. In 
Detroit the Friend of the Court—originally a responsibility 
laid upon the prosecutor to act as counsel for the children in 
divorce cases—has developed into a full battery of fact find- 
ing, quasi-judicial (referee), case-presenting, recommendation- 
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making, custody-supervising, and support-collecting services. 
In these three courts the specialist administrative department 
has developed or is developing instead of the specialist judge 
presiding over a specialized division. 

This pattern—specialized employees working as part of a 
general court’s effort to give special attention to cases wherein 
the adversary process requires supplementation—has in my 
opinion several advantages not to be lightly cast away. Such a 
plan enables the court to experiment without extensive inter- 
ruption of established procedures, without vast increase in over- 
head, and without arousing fear and opposition from public, 
bench, and bar. Court patterns and quality-of-litigation prob- 
lems are not solvable by imposing on Our Town a model act, 
drawn in an ivory tower or from another community’s suc- 
cessful example. Each community has its distinctive values, 
leaders, tolerances, and taboos. Family litigation must be 
particularly sensitive to these community-personality factors, 
if it is to serve the litigants as immediately, as intimately, and 
as democratically as it should. 

Therefore experimentation without shock can be honestly 
recommended. It works. It provides a sensible method of 
improving divorce litigation on a humane basis, and it is a seed- 
bed for what may grow into a full-fledged family court when 
the bench, bar, and public have had a chance to see how 
economical of taxpayer’s money and of human suffering such 
a plan can be. 

On these bases, then, I suggest alternative recommenda- 
tions for a family division or for specialized personnel added 
to existing courts, final choice to be made by local representa- 
tives of communities wishing to develop methods for im- 
proving family litigation. 


B. Methods for Ordering Case Progress 


No recommendations need be made here other than for 
special attention to divorce cases by establishing separate docket 
and calendar systems for them. From what has already been 
said, it will sufficiently appear that the time element in divorce 
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cases presents a special problem. Since few divorce cases are 
contested, many courts feel the need to check pleadings to 
guard against fraud on the court’s jurisdiction. Need for time 
between filing and decretal hearing has several aspects: e.g., a 
statutory “cooling-off” period as well as those controlled by 
court rule, and controlled delay in setting a date for decretal 
hearing to allow specialized personnel to obtain proper facts. 
Evaluating of the use of delay as such as a constructive case- 
sifting technique is controversial. 

According to judges interviewed for these studies, an over- 
all average of 30 per cent of all divorce cases filed are dis- 
missed by the parties before they reach decretal hearing, 
whether or not the court offers special help to the litigants. 
This is cited by several authorities as evidence that the dynamics 
of delay operate constructively to decrease the number of di- 
vorces granted. On the other hand, at least one marriage 
counselor has noticed that many of such dismissed divorces 
are refiled, sometimes several times, before reaching decretal 
hearing, but finally result in divorce decrees. Some hold that 
delay unaided by skilful and assiduous therapy, whether in or 
out of the court, does nothing to improve the quality of the 
caseload or the situation of the parties. Further study is in- 
dicated. 

Meantime, it is clear that the special need for time to ob- 
tain facts and if possible to reconcile the parties, to permit hot 
heads to cool off, and to permit chaos to stabilize is such as 
strongly to indicate the advisability of special handling for di- 
vorce cases when disposed into the machinery of assignment 
and docketing. The Chicago study suggests that speed of dis- 
position alone does not produce an impressive quality of dis- 
position; data from Milwaukee show that specialized services 
offered by the court to litigants will not prevent a serious 
clogging of the docket and delay so serious as to imperil the 
advantages gained by use of the specialized personnel. 

C. Special Facilities. It would be redundant to enumerate 
the points relied on to establish the necessity for special fa- 
cilities for divorce courts. Such necessity is the basic position 
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of this chapter and is shown by all the studies. Discussion here 
can be limited to a brief analysis of the kinds of facilities neces- 
sary, and the questions raised by the studies with respect to 
their best use. 

Judges. Shall divorce courts be supplied with special 
judges, permanently elected or assigned to this work? Dean 
Pound so recommends, and certainly the relative quality of the 
work done in the more advanced family courts lends strong 
support to the proposition that good quality can best be de- 
veloped under a strong judge whose interests, skills, and ex- 
perience have been channeled into the field of the personal- 
problem case. There are those who argue that variety in sub- 
ject matter is essential to keep a keen edge on the judicial 
mind. The present Ohio family courts seem to provide an 
answer. More variety than is presented by the combination 
juvenile and divorce caseload would scarcely be endurable. 
More formidable is the argument that the increasing incidence 
of divorce cases, their predominance in the docket, and the 
unavoidable turnover in judges demand that all judges receive 
some training in the handling of divorce cases, not only to de- 
velop a bank of divorce judges, but also to insure that the full 
bench will be kept aware of and sympathetic to the special 
procedures necessary to handle these cases well. Again, almost 
no judge will accept a long-term assignment to a divorce 
docket, a fact which alone points to continuation of the rotation 
system in many multijudge courts. 

Whether the judge is elected or assigned by a presiding 
judge to this task will be a matter determined locally in light 
of the total court problem. In either case, a minimum recom- 
mendation is for at least one judge to stay on the specialized 
divorce docket long enough to develop skill in solving the 
special problems raised by these cases, both as to disposition 
and as to relationship with the rest of the court’s work. In ad- 
dition, enough more judges should be exposed to and trained in 
this work so that the court can be sure of proper handling of 
the caseload without undue delay due to fluctuation in case- 
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load, and to keep a reservoir of judicial manpower available 
for this particular task. 

What about quasi-judicial personnel such as referees? The 
word means many things to many people. Without indicating 
anything but the highest approval and admiration for work 
done by able juvenile probation officers, however, I must take 
the position that development of referees to substitute for un- 
willing or untrained judges, or to help them evade their re- 
sponsibilities, is a poor device and one I do not wish to en- 
courage. Deciding cases is and should continue to be a judicial 
function, exercised by a judge. On the other hand, if properly 
used to supplement and inform the judge, the referee system 
is a legitimate and valuable addition to the resources of the 
court. 

Nonjudicial Personnel. Let us now turn to a brief discus- 
sion of the use of specialized personnel by divorce courts to 
augment and ameliorate the adversary process in such cases, 
and so to enable the court to solve the problem of achieving 
proper quality of disposition. The typical beginning phase is 
the introduction of someone to represent the children. In 
Michigan and in Indiana, at an early date, the county prose- 
cutor was asked to see that the interests of the children were 
looked after, and that no open fraud on the court’s jurisdiction 
took place. In Michigan the matter of collecting for children 
the support money decreed by the court was early recognized 
as a serious court problem. In Chicago this phase is only now 
being reached, and the court officer assigned to this work does 
not move except when the complaining litigant requests his 
services. Use of the prosecutor is appropriate enough, and 
constitutes a significant recognition that society has a legitimate 
interest in the factual circumstances surrounding each divorce 
case, and in enforcement of decrees to safeguard children. In 
most jurisdictions, however, the use of the prosecutor has been 
discarded or metamorphosed into something else for the rea- 
son that the officer, one of the most overburdened in the battery 
of public servants, has neither the time nor the special focus 
to carry out the assignment of representing children in di- 
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vorce cases as it should be carried out. Note, for example, the 
sections describing the work of the prosecutor in Indianapolis.* 

Functions of Supporting Personnel. The studies do exhibit 
several favorable methods of introducing into divorce litigation 
personnel able to achieve more than perfunctory aid to the 
court and litigants. At the predecretal phase, they filter viable 
marriages out of the docket, prepare litigants for the court ex- 
perience, investigate family circumstances so as to advise the 
court concerning disposition of children and appropriate sup- 
port orders, hear and sometimes decide such preliminary mat- 
ters as those concerning temporary support, custody, property 
settlements, and the other multifarious details of preparation 
for divorce litigation, invoke the aid of noncourt agencies such 
as religious advisers, public and private social agencies, and 
other noncourt resources, and check pleadings to determine 
the adequacy of the courts’ jurisdiction. 

At the decretal phase, supporting personnel with special 
skills are being successfully used to present the case or some 
aspects of the case on behalf of such of the parties as may not 
be represented by counsel (notably the children), to present 
factual circumstances objectively to aid the court in making a 
decision, to report specific recommendations to the court con- 
cerning its decision, and for similar purposes. 

At the postdecretal phase, supporting personnel collect 
support, advise and counsel litigants concerning their post- 
decretal problems (visitation, support, custody, reconciliation 
and others), prepare or investigate motions concerning these 
problems, and either report to the court or make specific recom- 
mendations concerning the solution of the problems (as in De- 
troit). 

Legal Problems. The problem of the legality of the use 
of supporting personnel as part of the court machinery has been 
solved in a number of ways. From these studies, it appears that 
each jurisdiction will present a different legal problem or 
group of problems, but the ease with which they have been 
solved in San Francisco, Michigan, and Toledo strongly sug- 
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gests that controlled and soundly interpreted experiments car- 
ried on by or under the direction of legal personnel aware of 
the requirements of due process overcome such obstacles with- 
out damaging conflict in court or community. In fact, the ease 
with which the traditionally cautious bench and bar accept these 
court-administrative individuals and departments has been sur- 
prising to me. Thus, in San Francisco the attorneys, instead 
of attacking the investigators with case law that might have 
been used for this purpose, are bringing about the growth of 
the service by consistently asking for it. A similar experience 
in Washtenaw County, Michigan, with the bar’s acceptance of 
the court marriage counselor, has been cited in the fourth 
study,* and the co-operation of the bar with the Toledo court is 
one of that community’s most notable achievements. 

Qualification. What should be the training of divorce-court 
administrative aides? It depends on the work they are to do, 
and the candidates available for the jobs. Those with social 
work, legal, and psychological training are now operating 
effectively in various of the capacities described hereinabove. 
The use of social workers in these positions should be decided 
upon cautiously for several reasons. Here are some of them: 

a. There are not enough qualified social workers to handle 
the court jobs adready available. 

b. Not all social workers can handle court jobs, because 
of their lack of orientation to the functions and methods of the 
"judicial process. 

c. Divorce litigation involves many complex legal prob- 
lems at all phases, lack of attention to which by legally un- 
trained social workers may contribute to an unworkable, a void, 
or a conflict-producing decision. 

Use of lawyers in court-supporting positions has worked 
out well in some courts, notably Milwaukee and Detroit. Here, 
again, caution needs to be exercised, for these reasons: 

a. Qualified legal personnel sufficient to staff court jobs 
already available are difficult to find. 

b. Legally trained personnel need special orientation in 


“Pp. 217 ef seq., supra. 


248 FAMILY CASES IN COURT 


order to develop the objective focus essential to the work, and 
they need special training in how to handle social workers. 

c. Unoriented or unsympathetic lawyers may do more harm 
than good in terms of the court’s real objective. 


* *K * 


I should like to see more attention given to cross-profes- 
sional training in schools of law and of social work to develop 
hybrid personnel capable of operating efficiently in both social- 
work and legal fields. Such courses are in fact being developed, 
and through my own experience with students I can say that 
the wasteful hostility between these two professions sometimes 
encountered in the personal-problem litigation readily yields 
to even the most hurried and inexperienced of instruction. I 
like to think this is true because of the essential good sense and 
integrity of those coming into the two professions, and their 
realization that the subject-matter area is one of crucial and 
increasing importance. 

Marriage Counseling. Little more need be said with re- 
spect to this special category than has already been set forth in 
the last of the four studies.° 

The main impressions remaining with me concerning mar- 
riage counseling relate to the growing need for such a service 
as part of the court effort, the rapid acceptance of counselors by 
bar and community, and the problems inherent in designing 
a pattern for their use so as to protect the integrity of the ju- 
dicial process and guard against duplication of noncourt serv- 
ices available elsewhere. It seems to me that the use of mar- 
riage counselors and the widespread interest in expansion of 
this service is most important as showing recognition by court 
and community that viable marriages must be saved, and that 
the court ought not to ignore but rather to act affirmatively on 
behalf of the social and moral values implicit in preserving 
family life. May we not indeed face the fact that a system of 
litigation which encourages irresponsibility and which brings 
misery upon parents and children alike by giving effect to their 
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often immature and self-destructive whims is not properly 
serving the community or the litigants from any point of view? 

Here we introduce several large questions beyond the scope 
of this paper, but requiring immediate attention. For example, 
once we accede to the view that the court has a responsibility 
to the community and to the litigants to save as many marriages 
as can be saved, the door opens for co-operation with religious 
and social agencies at levels hitherto regarded as impossible or 
impracticable, and some imagined conflicts disappear. 

We may also be raising a question of enormous import to 
social work: how can we meet the challenge of helping clients 
to measure up to, rather than to evade or ignore, their family 
and social responsibilities? If any believe that evasion of 
family responsibilities, however sincerely the litigant believes 
he wants this at the time of litigation, is likely to help the 
evader to real peace of mind, let him spend as much time in 
divorce and juvenile courts as I have during the last five years. 

With respect to marriages which cannot or ought not to 
be saved, marriage counseling is described in Toledo and Ann 
Arbor as useful in interpreting the litigation to the parties and 
in obtaining facts for proper custody placements. The use of 
counselors to explore the quality of a divorced mother’s 
planned second marriage, so as to guard the children (who are 
court wards) against the danger that she will symbolically 
make the same mistake by marrying someone who represents, 
to her, the first husband, is especially fascinating and pro- 
vocative. 

Marriage counseling will no doubt develop rapidly, unless 
all signs deceive. I would counsel extreme caution in these 
areas: 

a. Development of marriage counseling beyond the imme- 
diate area of litigation threatens the integrity of the court and 
the rights of the parties. If community marriage-counseling 
services are needed, the court is not the place for them, though 
the court staff probably will (and should) spearhead com- 
munity efforts towards such a service. Marriage counseling 
in the “vestibule of the court”—e.g., extended to persons who 


250 FAMILY CASES IN COURT 


are considering the initiation of an action—is not to be regarded 
as beyond the area of litigation, but seems to present the most 
promising area, though it places a heavy screening burden on 
the intake staff. 

6. Court marriage counseling can easily develop into an un- 
constitutional mishandling—almost a hypnosis—of the litigants 
or prospective litigants, unless strong policies are developed 
and administered so as to prevent substitution of the value 
judgments of the counselor or judge for those of the litigant. 

c. Relationships between marriage counselors and other in- 
terested personnel such as attorneys, domestic relations in- 
vestigators, and the judge need judicious planning. If sound 
and mutually agreed upon, such relationships are strengthening 
and nourishing to all; if not, results could easily be threat- 
ening to the court’s entire effort to help divorce litigants. 

Physical Facilities. Difficult to convey to those who have 
not experienced it is the difference between the tone and at- 
mosphere of divorce proceedings conducted in crowded, bus- 
tling courtrooms and those conducted in quiet surroundings un- 
disturbed by the presence of persons not immedately concerned 
with the transaction taking place. Courtrooms are public places, 
and the public has a right to see what is happening. It is 
equally true that the public has much more of an investment in 
its right to demand proper qualitative disposition of personal- 
problem cases, such as can be achieved in courtrooms of a size 
and atmosphere conducive to decent privacy and quiet in dis- 
cussing intimate problems. Toledo, Cincinnati, and Milwaukee 
impressed me as superior in atmosphere to the other courts 
studied in this respect: Toledo and Cincinnati by use of court- 
rooms deliberately made small and kept private by the ex- 
pectation that none but those concerned will wish to be pres- 
ent; Milwaukee by unusually strong judicial supervision of 
the conduct of those in the courtroom and by the tremendous 
advantage of a beautiful courthouse which by its very nature 
commands respectful demeanor. For the extreme contrast, 
refer to the Chicago study.° 
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Need for adequate separate records and office parapher- 
nalia need not be labored here. The use of records of confi- 
dential intimate discussions between caseworker or counselor 
and client as evidence in a court hearing presents problems of 
confidentiality, admissibility, and the like. Ordinary common 
sense and ingenuity exercised in several different ways solve 
these problems readily. The interviewer’s own notes on the 
conference, necessarily rather full, contain much detail neither 
necessary nor appropriate to the report she writes for sub- 
mission to and use by the court. Knowledge by the interviewer 
and the attorney who is to take her evidence of the objectives to 
be achieved, such as should be a normal part of the case prepa- 
ration of both, will guard against legal and other difficulties. 

Here, as in so many areas of the study, the necessity for 
participation by able legal personnel should be emphasized. 

Co-operation with Noncourt Agencies. No less important 
than development of supporting court personnel is the oppor- 
tunity to create good channels of communication and methods 
of co-operation between courts handling divorce cases and other 
agencies dealing with family-breakdown problems. In In- 
dianapolis, the suggested initiation of a panel of experts in 
home economics, child welfare, medicine, and other fields to 
aid the court offers an interesting example. So, too, does the 
exclusive re-referral focus of the Detroit marriage-counseling 
service, just initiated, and the skilled marshaling by the San 
Francisco investigators of agency resources from all levels 
of the community. Perhaps the most striking manifestations 
of good court-noncourt relations encountered during the studies 
are these: 

a. the Milwaukee court committee of the local council of 
social agencies, with its monthly meetings and its projected 
action program; 

b. the long-tested and smoothly working system whereby 
the home-finding and child-supervising services of private 
agencies in Detroit are made available to the divorce court 
through the Friend of the Court; 

c.the successful design, finance, and building program 
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carried out in Toledo by private and public groups to obtain 
the new Family Court Center, with its unique child study 
facility. 


Section II]. Finare 


The difficulties being encountered by courts handling di- 
vorce cases, as shown by this group of studies, cluster about 
the changing behavior in marriage of large numbers of people, 
the breakdown of the adversary process in divorce litigation, 
the inefficient structure of court systems, the inapplicability of 
much of existing substantive law to the actual conditions of 
litigation. Measures to be taken include revision of laws gov- 
erning divorce, redesigning court systems, and remodeling 
court procedure both by statute and otherwise to supplement 
the adversary process so as to enable the court to achieve good 
quality of disposition of divorce cases. 

This book has not concerned itself with the possibility or 
advisability of a widespread basic reform in divorce laws, since 
the writer’s assignment is restricted to the organization and 
operation of courts. Within the assigned field, I note that the 
concept of a separate court of conciliation (e.g., proceedings 
separate from and constituting an interruption to the divorce 
litigation), though it seems to offer a simple, far-reaching plan 
to achieve fully therapeutic divorce-court contact, is not work- 
ing out as planned in any court I have observed. I 
suggest the reason is that it does too much too fast, departing 
from the established legal traditions in such an abrupt way 
as to fail to commend itself to legal personnel, who are by 
training and experience convinced that legal reform should be 
accomplished a step at a time. 

Even without legislation, improvement may be effected by 
introduction of procedures designed to augment the court 
services through use of fact-finding, case-presenting, and cus- 
tody-support-supervision methods. This can be done by the 
use of personnel familiar with the facts but not involved in the 
controversy. Introduction of such techniques is usually fol- 
lowed by improvement in quality of disposition, public accept- 
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ance, and ultimate legislation ratifying procedures already 
tested and found good. 

Alternative legislation aimed at improving court proce- 
dures may be usefully offered, perhaps by the Uniform Com- 
missioners at the suggestion of the Inter-professional Com- 
mission on Marriage and Divorce Laws and the special com- 
mittee of the American Bar Association concerned with im- 
provement of divorce laws. In addition, improvement in docket 
practices, intercourt relations, use of legal and other supporting 
personnel, and in public interpretation should be offered as 
useful techniques. Continuing research on the dynamics of 
divorce litigation and the behavior of litigants, as related to 
the court’s problem, should be initiated by each local com- 
munity. 
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LOS ANGELES: CHILDREN’S COURT OF 
CONCILIATION, 1952 


Children’s Court of Conciliation 
Georgia P. Bullock, Judge 
Los ANGELES 12, CALIFORNIA 
September 10, 1952 

Dear Mrs. VIRTUE: 


The Children’s Court of Conciliation was enacted at the 1939 
Session of the California Legislature at the instance of the late Judge 
Ben B. Lindsey. Judge Lindsey presided over this department until 
his death on March 26, 1943. 

From the time Judge Lindsey died to the early part of 1946, the 
court was not very active; and as a result, there were very few people 
that took advantage of the excellent services this court had to offer. 
In January of that year Georgia P. Bullock, who at that time was the 
only woman Superior Court Judge, was elected by the other Su- 
perior Court judges to preside over this particular department. The 
writer was unanimously selected by the Superior Court judges from 
thirty-five other applicants. From 1946 on, the business has increased 
to such an extent that at the present time, due to the understaffing 
of the department, the cases are being set approximately three to four 
weeks in advance. For this particular type of department, where the 
people need almost immediate help, this is a very great handicap to all 
concerned. 

This department has its own filing system, and at the present time, 
the cases are numbered in the 10,500 bracket. During the year of 
1950 there were 1,012 new cases filed, with 311 reconciliations ef- 
fected from that number, and 592 children were kept in their homes. 
During 1951 there were 1,080 new cases filed; 309 reconciliations, 
which involved 601 children; and during the first half of 1952 there 
were 663 new cases filed, 173 reconciliations, and 367 children kept 
in their homes. Figures for the years prior to 1950 would probably be 
too remote for your particular project. 
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In addition to the hearing of new cases, there is a constant stream 
of people coming into the department, who have either been in on 
previous hearings, or have been referred to this department by some 
agency for more or less general help. As a result, we have an average 
of approximately 1600 conferences a year, in addition to the hearings. 
Where there is an order to show cause pending re custody, support, 
attorney’s fees, restraining orders, etc., the entire matter can be referred 
to this department upon motion. It is almost impossible to determine 
the amount of time that is necessary for hearing these orders to show 
cause. Many of these cases have run from a half-day to three full 
days of trial. 

Due to the fact that Judge Bullock is very busy in her other depart- 
ment, I have been making the practice of handling all of these O. C. 
S.’s and relieving her of this particular burden. During 1950 I handled 
84 in addition to the regular work of our department; in 1951 it was 
178, and the first half of 1952 it was 141. Last year a check was 
made of the reconciliations that had been effected in 1946 to 1951, and 
at that time it was learned that approximately three out of five of these 
reconciliations were still together. 

I trust that the foregoing information will be helpful to you. If 
there is anything else that you would like to know, I would be glad to 
supplement it. 


With kind personal regards, I am 
Very truly yours, 


MarGaretT C. HaRPSTRITE 
Director of Conciliation 


(Authors note: Judge Bullock’s other department was adoptions. ) 
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LOS ANGELES: CHILDREN’S COURT OF 
CONCILIATION; 1954 
Mrs. Maxine Virtue March 24, 1954 
420 Hutchins Hall 
Ann Arbor, Michigan 
Dear Mrs VirTUvuE: 


I have read with great interest the Summary and Conclusions 
which resulted from the study by your Commission of Marriage and 
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Divorce Laws. I find that a number of the matters therein discussed 
are most enlightening and helpful. | 

Since December 1, 1953, I have been assigned to the Children’s 
Court of Conciliation, set up under the California law, providing for 
conciliation proceedings in domestic relations cases where such pro- 
ceedings are requested by either the husband or the wife, or where 
a divorce matter is referred by one of the judges hearing any phase of 
such matter when he feels that the welfare of the children of the 
marriage requires that conciliation proceedings be attempted. For 
this reason I was quite interested in your conclusions on pages 29 and 
30 of your report that the concept of a separate court of conciliation 
is not working out as planned.’ 

The law authorizing the formation of a Children’s Court of 
Conciliation was passed by the California legislature in 1939, and the 
first court under the new law was officially opened in that year and 
has been in existence ever since. I am informed that the California 
law was patterned after the French Conciliation Law of 1886, the 
Wisconsin Statute of 1933, and the Michigan Statute of 1919. 

I knew little of the workings of the court until I was elected by 
the Judges of the Superior Court to preside in it. Since that time 
I have made an extensive study of its operations down through the 
years, and have come to the conclusion that it has done and can con- 
tinue to do a tremendous amount of good. For example, last month 
40 families were reconciled, in which there were over 100 children 
involved. ‘The figure for January was 43 with go children involved, 
and for December was 38 with 82 children involved. From 80 to 
100 new cases are filed in the court every month, out of which ap- 
proximately 80 are actually heard and disposed of. You can see that 
reconciliations are being effected in from 40 to 50 per cent of the 
cases that are actually heard. I realize that the number of cases filed 
in the reconciliation court is a very small percentage of the total num- 
ber of divorce actions filed in this county. Such actions average more 
than 2000 a month. Nevertheless, from the point of view of the 
large number of children affected, it appears to me that the effort 
and money expended to maintain the conciliation court is entirely 
justified. 

It would be inaccurate to state that the court enjoys the full sup- 
port of 100 per cent of the bar. On the other hand it is utilized by 
a considerable segment of the bar and this group is quite enthusiastic 
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about its work. My studies indicated that one factor which had brought 
the court into disfavor with a portion of the bar was the fact that it 
had been utilized as a weapon of delay in contested divorce actions. 
This inadvertent result occurred because of a feeling on the part of 
some of those responsible for the court that in the event a conciliation 
court proceeding was filed, involving parties between whom a divorce 
action was pending, the hearings of preliminary orders for temporary 
alimony, child support, attorneys’ fees, etc., should be transferred from 
the branches of the court in which such matters might be pending and 
heard by the conciliation court in conjunction with the conciliation pro- 
ceedings. 

There was also a misconception on the part of some of the attorneys 
that the law provided an automatic stay of the divorce proceedings for 
a period of 30 days from and after the filing of a conciliation court 
proceeding. The latter concept was erroneous, since the stay pro- 
vided for in the law applies only where the filing of a conciliation pro- 
ceeding precedes the filing of a divorce action between the parties. 
In the latter event neither party may file a divorce action during the 
30-day period following the filing of the petition for conciliation. On 
the other hand, the filing of a petition for conciliation does not operate 
as a stay of proceedings in a previously filed and pending divorce action. 
Our studies led us to the conclusion that where divorce actions were 
pending, this court should not interfere with the holding of pre- 
liminary hearings for temporary alimony, support, attorneys’ fees, etc., 
and since January 1 such hearings are held in the domestic relations 
court, where the particular action is pending. This procedure has had 
the effect of avoiding the previous temptation on the part of some 
counsel to use the filing of a petition for conciliation merely as a 
delay in the holding of preliminary hearings in the divorce action. 

In our court we have one woman commissioner and one woman 
counselor who hold conciliation hearings and conferences on an in- 
formal basis. The judge assigned to the court also devotes about one- 
third of his available time to the holding of such hearings, with the 
rest of his time devoted to the conducting of a civil nonjury trial. The 
judge of the conciliation court also holds contempt hearings and orders 
to show cause re the issuance of various types of restraining orders in 
conjunction with the conciliation proceedings. 

I have devised a form of reconciliation agreement with many 
optional paragraphs applicable to every type of domestic difficulty that 
we have run across which is of general application, and where the 
parties are willing to consider reconciliation such agreement is rapidly 
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compiled by the assembling of the pertinent paragraphs so that it may 
be signed while the parties are present at the conference. With the 
full knowledge of the parties, and their consent, a written order is 
made by the court requiring each to comply fully with the terms of the 
agreement, and they are advised that upon failure to do so they will 
be subjected to contempt proceedings. 

I feel that this procedure of reducing to writing the conditions 
agreed upon with the court as the basis for reconciliation is a most 
effective adjunct to the law, primarily because it gives the parties a 
written record to which they may refer as to what they actually agreed 
upon with the court as being necessary for the sake of salvaging their 
marriage in the interests of the children. 

Since January 1 we have invoked the broad powers which we feel 
are made available to us under the law to bring into the proceedings 
as respondents any third parties whose conduct threatens the security 
of the home. If after a conference or conferences, for example, a 
man or woman agrees that a paramour with whom one or the other 
has been consorting is threatening the security of the home, such person 
is brought into the proceedings and the errant spouse and the paramour 
are restrained by formal court order against further consorting with 
one another. In some instances the threat of jail is effective in break- 
ing up such a romance in the interests of preserving the home. ‘This 
same device can be utilized where in-laws are interfering unduly with 
the married couple. 

We recognize that some of those who become reconciled may 
subsequently be separated again and ultimately be divorced from one 
another. However, I am satisfied that a very substantial percentage of 
those who are reconciled do manage to overcome their difficulties and 
remain together. 

In conclusion may I say that while presiding in a conciliation court 
is not the most pleasant of judicial tasks, I know of no field where the 
possibilities of doing good are more fruitful. 

Thanking you again for the copy of your report, I remain 


Very truly yours, 
Louis H. BurKE 


cc Roswell H. Johnson, Ph.D. 


121 N. Sycamore Avenue 
Los Angeles 38, California 
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APPENDIX C 


CHICAGO: EXCERPT FROM RULES OF SUPERIOR 
COURT, COOK COUNTY, ILLINOIS 


RULE 42. Divorce, Separate Maintenance and Annulment. 

Sec. 1—Motion Judge. ‘The motion judge under this rule shall hear 
all motions in divorce, separate maintenance and annulment cases, as 
provided in Sec. 2 hereof. 

Sec. 2—Motions. ‘The motion judge shall hear all matters relating to 
temporary alimony, temporary support and maintenance, custody, child 
support, attorney’s fees, writs of ”e exeat, injunctions, motions in re- 
gard to pleadings and counter-claims affecting temporary alimony, as 
well as all other matters preliminary in character. 

If, however, any of the above matters are contested and will, after a 
preliminary examination by the motion judge, require the expenditure 
of such a considerable time as to impair the hearing of the motion call, 
the motion judge shall immediately send the case and the contested 
motion to the assignment judge, whose duty it shall be, under this 
rule, to assign the case and the contested motion to a judge for hear- 
ing. 

(a) Attorneys shall take the files from the court room of the motion 
judge to the assignment judge, and from the court room of the as- 
signment judge to the judge assigned to hear the case, upon leaving 
proper receipt (s) therefor. 

(6) The motion judge shall not refer matters before him to a 
master or special commissioner, unless the case has been assigned to 
him for trial, but, in lieu thereof, shall send the case to the assignment 
judge for assignment by him to a judge for hearing. 

Sec. 3—Pre-Trials and Trials—shall be conducted by the judge to 
whom the cause is assigned. When a case, under this rule, is at issue, 
either party may appear before the assignment judge, upon motion, 
to have the cause assigned for pre-trial hearing and trial. Issues shall, 
where possible, be settled and appropriate orders entered at the pre- 
trial hearing. 

Sec. 4—Assignment of Cases. All assignments of cases, including de- 
fault, non-contested and contested cases, shall be made by the as- 
signment judge, and he shall assign said cases to all judges sitting in 
the civil branch of this Court, whether in law or in chancery. 

In contested cases under this rule, where said cause is at issue, the 
attorney for either party may, upon motion and after notice, appear 
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before the assignment judge and request immediate assignment of said 
case to a judge for trial. 

In default cases under this rule, the attorney for either party may, 
upon motion and after notice, if notice be required, appear before the 
assignment judge, who shall enter the default and immediately assign 
said case to a judge for trial. 

(a) The files shall be taken by the attorneys to the court room of 
the judge to whom the cause is assigned for hearing, upon leaving re- 
ceipt therefor. 

Sec. 5—Transcript of Evidence. Evidence in all cases under this 
rule shall be heard in open court. In any default divorce, separate 
maintenance or annulment case, such evidence shall be taken down 
in shorthand and transcribed. To the transcript there shall be ap- 
pended an affidavit of its correctness, made by the court reporter who 
has taken down the testimony, and also a certificate of its correctness, 
signed by counsel for the party in whose favor the decree is about to be 
entered. Such transcript, together with a draft of the decree about 
to be entered, shall be presented to the court within 10 days after the 
hearing: and the court, if satisfied of the correctness of such transcript, 
shall certify it accordingly. The resulting certificate of evidence shall be 
filed with the clerk. 

Sec. 6—Changing or Modifying Final Decree. All applications to 
change or modify a final order or decree concerning alimony or sup- 
port money in divorce, separate maintenance and annulment cases, or 
concerning the support or custody of children, shall be by petition in 
writing. Upon the filing and presentation of the petition, the court 
shall enter an order on the respondent to answer the petition within a 
short date to be fixed by the court. Issues joined on said petition shall 
be heard at such time as the court shall set. 
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INDIANAPOLIS: SUPERIOR COURT OF MARION 
COUNTY, INDIANA, ROOM THREE 


STATISTICAL TABULATION OF COURT ACTIVITIES 
FOR THE PERIOD FROM SEPTEMBER 2, 1952, TO 
DECEMBER 31, 1952 


(Based on actual computation of the record.) 


The following statistical report was comprised from the daily 
minutes of the Court’s work, for the purpose of establishing, by ac- 
curate computation, the work load of the Court. 
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Activity Period Average 
mp@ourts mlinpsvonspleadings: < J... 02 202 ee. 286 72 
pe iContemptebeatings: .a6 2 Je wis 24h. We lols 73 18 
3. Preliminary support proceedings and 

custody modification hearings ............. Zul 53 
re ict Ge TeliGAte Sues che. ccisend is avails ao taes. Mate 51 13 
GeaChangesior venue considered 05... 42007 4: 52 13 
(Granted or denied) 
Ge lnGanitvMinguests. 6) is 2 wien av ea bbs ae 8 2 
Pome rechialmeohtetencess 0) Aye etn Ase 61 15 
S32 eCorponation) dissolutions ... 4)... 4.02 ye0- eek = 35 9 
DMC ount ondersisionedt 9) ips We sees ae waves « 315 79 
(3 to 4 signatures for each case) 
10. Miscellaneous matters: (Approving alias 
summons; appointment of special judges and 
WNORESpLONeMpOLe)) «yo jou ss oe dt oe ae 40 10 
So tAlO UNC MG Men IGP eaten ene 1132 © 283 


The above report gives consideration only to those proceedings had in 
the Court which do not constitute final judgments. 
Cases which were tried are divided into two categories, as follows: 
Wiviue@aces. FRE Ce se ae, be ee wen 
Divaucem@asesr ae poo LEAs Mee eee 185 


In the civil cases there are not reflected in this report cases involving 
unusual lengths of time. For example, during the period covered by 
this report, the Court tried seven jury cases, four of which required 
three days each, two of which required two days each, and one re- 
quiring one day. It is further explained that in each jury case, the 
Court must prepare, preceding the trial, a minimum of eight prelimi- 
nary instructions, and, at the conclusion of the evidence, must spend 
considerable time with the respective lawyers in examining instructions 
tendered by the lawyers, which may vary in number from ten to fifty 
for each litigant, plus an additional ten to twenty instructions prepared 
by the Court. In several of the seven jury cases mentioned above, as 
much as one whole day was spent on the instructions to the jury. In 
the average case, as much as a half-day must be spent on instructions 
to the jury. 

Other civil cases requiring an unusual length of time, but not 
occurring in the four-months period covered by this report, are such 
cases as the suit for injunction against Red Cab Company (labor case), 
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tried by this Court for one week; a suit against the State of Indiana, 
and others, by a member of the Jehovah Witness sect, for a mandatory 
injunction, which required one week; an injunction suit by Martinique 
Lounge, Inc., against the Teamsters Union (labor case) for an in- 
junction against unlawful picketing, which required one week; a suit 
against the Board of School Commissioners, tried during the period 
covered by this report, which had already consumed two days, and it 
was estimated that it would consume an additional two days of trial; 
a declaratory judgment suit filed against the Mayor and the County 
Commissioners on a 1951 statute providing for the consolidation of city 
and county health and hospital facilities. “This was a most important 
case, requiring three days, at different times, for oral arguments, and 
necessitating more than ten days of the Court’s accumulative time in 
examining authorities and pleadings and in preparing a seventeen-page 
opinion, all of which was essential by virtue of the fact that it was a 
declaratory judgment action, in which an appeal is always a part of the 
proceedings, and necessitated the utmost accuracy on the part of the 
Court. 

In addition to these matters, the Court is required, as a member of 
the General Term of the Superior Court of Marion County, to try 
all cases in which claims have been filed against the State; to rule on 
motions and pleadings filed in cases pending before the General Term; 
to hear oral arguments and try cases pending before the General Term, 
and to have regular monthly meetings with the members of General 
Term, for the purpose of establishing rules and procedures of the 
Court, and conducting other business required by the statutes, of the 
General Term of the Superior Court of Marion County. 

In addition to the above specifically enumerated items, no con- 
sideration has been given in this report to the time required of the Court 
in interviewing and talking with lawyers and litigants; attempting to 
effect reconciliations between married persons who are seeking a di- 
vorce; having conferences with minor children in problems of custody; 
or even to the answering of telephone calls, or the placing of tele- 
phone calls in the conduct of the Court’s business. Likewise, no 
consideration has been given to the Court’s obligation in appearing at 
certain public assemblies, or in addressing public gatherings, or time 
spent in the preparation of speeches, or to the many other varied and 
sundry items which necessarily flow from the course of the Court’s 
business. 

No consideration has been given to the time required of the Court 
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in discussing problems with the Court’s personnel, such as administra- 
tive matters, paying the Court’s bills, ordering materials and supplies 
for the Court, and the dictation of necessary correspondence in con- 
junction with Court business; making out the Court calendar, making 
adjustments, changes and corrections in the Court calendar to con- 
form with the convenience of lawyers, and the setting of emergency 
or special matters, which necessitate considerable effort and time in 
contacting the various attorneys to discuss the time and importance of 
the matter before the Court. 

This report was prepared for the express purpose of enumerating 
and itemizing the particular and detailed functions of the Court in the 
conduct of its business, and is not designed nor intended to place em- 
phasis on any trivial or minute function of the Court, but calls at- 
tention to the fact that, by virtue of their volume, these functions are, 
nevertheless, time consuming. It is felt by this Court that the report 
covering this four-months period is truly representative of the normal 
conditions existing in the Court at any time, and that these figures, 
contained in this report, are accurate and representative of all the 
months the Court is in session. 

Respectfully submitted, 

Norman E. Brennan, Judge 

Superior Court of Marion County 
Room Three 
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CLEVELAND: MARRIAGE COUNSELING 
SOME SUGGESTIONS TO HELP YOU SAVE YOUR 
MARRIAGE 


Department of Domestic Relations 
Court of Common Pleas, Court House 


Cleveland, Ohio 


ASK YOURSELF THESE QUESTIONS: 

Why did you get married? 
Was it because you were “in love”? Did you marry to make 
your husband or wife happy? 

Were you ready for marriage? 
Had you reached a point in your life when you needed the security 
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and companionship of a marriage? If you did not appreciate 
those things, then, do you value them now? 

Are you willing to work toward a happy marriage? 
Are you willing to accept the responsibilities as well as the privi- 
leges of married life with anyone? Is making a home for your- 
self and your family more important to you than satisfying your 
desire to do as you please? 

Will you be any better off if you change your partner? 
How much of your present difficulty results from your failure to 
work toward marital happiness? Have you sincerely tried to help, 
not force, your husband or wife to make your marriage more 
satisfactory to both of you? 

Can you keep your temper? 
Can you face the disagreements every married couple may expect 
without “blowing your top”? Can you listen to ideas other than 
your own, and discuss them calmly? 

Can you co-operate in the spending of your family funds? 
Do you realize that wise spending is as important as earning 
money! ‘That making a home is as important as holding a job? 
Are you willing to discuss finances with your marriage partner? 

Do you believe in democracy in your home? 
Do you believe that your wife or husband has the same right to 
happiness as you demand? Will you help to find that happiness? 

Is a happy sexual life important to you? 
Are you aware that giving happiness to your partner will lead 
to greater happiness for you? Are you willing to harmonize 
your desires with those of your husband or wife? 

Do you believe in God? 
Do you recognize the right of every person to worship God in 
the way most acceptable to him? Do you show your children 
that you believe in a Power greater than yourself? 


IF YOU CAN HONESTLY ANSWER “YES” TO MOST OF 
THESE QUESTIONS, YOUR MARRIAGE NEED NOT END 
IN DIVORCE. We shall be glad to talk over your particular prob- 
lem, and assist you to find the help you need, if you will call for an 
appointment. 

T PROMISE MYSELE THAD =e: 

I will be courteous to my partner. 

I will accept my share of responsibility. 

I will be honest in both acts and words. 
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I will respect my partner’s love and concern for his or her family. 

I will not allow my relatives or friends to interfere with my marriage. 
I will try to understand my partner’s point of view. 

I will try not to lose my temper. 

I will remember to think of my children and marriage partner first 
and myself last. 

I will never allow the sun to go down without making up our quarrels. 
I will plan to spend part of my time in recreation with my family. 

I will not take my partner or our marriage for granted. 
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MILWAUKEE: DIVORCE COUNSEL 
CIRCUIT COURT, COUNTY OF MILWAUKEE 
DIVORCE COUNSEL 


508 Court House, Milwaukee, Wisconsin 


Jeremiah J. Kelly Joseph M. Symann 
Divorce Counsel Asst. Divorce Counsel 
Dear File No. 

Re: 


Pursuant to Chapters 247.14 and 247.15 of the Wisconsin Statutes, 
wherein it becomes the duty of the Divorce Counsel to investigate the 
facts in all divorce actions, you are hereby requested to report to this 
office (Room 508) within ten days after receipt of this letter. Kindly 
bring this letter with you, and call between 8:30 and 11:30 A.M., 
or 1:15 and 4:30 P.M. from Monday through Friday. 

Very truly yours, 


Divorce Counsel 


JJK/ 
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OHIO: PROPOSED RECONCILIATION LAW 
HOUSE BILL NUMBER 75 
A BILL 


Section 1. That new sections 3105.011, 3105.012, 3105.013, 
3105.014, 3105.016 and section 3105.017 of the Revised Code be 
enacted to read as follows: 
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Sec. 3105.011. Either party to a marriage may file a petition for 
reconciliation and when filed, the other need not answer, but may file 
a cross-petition for divorce or alimony. A cross-petition for recon- 
ciliation may be filed at any stage of an action for divorce or alimony. 
The pleading shall state that the marriage contract is in jeopardy and 
the authority of the common pleas court is desired to effect a recon- 
ciliation. 

Sec. 3105.012. ‘The provisions of section 3105.03 of the Revised 
Code as they relate to alimony shall apply in like manner to recon- 
ciliation. 

Sec. 3105.013. Personal service must be had upon the opposite 
party to any pleading in reconciliation in this state. ‘The clerk of the 
court of common pleas shall issue a summons directed to the sheriff 
of the county in which such party resides or is found which shall be 
served upon him together with a copy of the petition or cross-petition 
as the case may be. 

Sec. 3105.014. After service upon the opposite party, the cause shall 
be set down for immediate hearing to which the court shall cite such 
opposite party for appearance from any point in the state. ‘The hear- 
ing shall be informal and not subject to the usual rules of evidence and 
may be heard by the court in chambers, or by the department of do- 
mestic relations, if one exists, upon referral by the court. The ad- 
missions of either party, the findings of the court, and the report of the 
department of domestic relations, if any, in connection with the matter 
of reconciliation shall be inadmissible as evidence in any court pro- 
ceeding subsequent thereto. 

Sec. 3105.016. Sections 3105.14 and 3105.20 of the Revised Code 
shall apply to reconciliation. 

Sec. 3105.017. The court may assess costs including reasonable 
attorney fees against either party as the justice of the case requires. 
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CALIFORNIA: EXCERPT FROM STATUTE DESCRIBING 
DUTIES OF DOMESTIC RELATIONS INVESTIGATORS 


In any country . . . authorized by law to have domestic relations 
cases investigators, it shall be the duty of such . . . investigators, in 
any divorce action then pending wherein the parties thereto have minor 
children, to investigate and report to the judge . . . all pertinent in- 
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formation as to the care, welfare and custody of the minor children of 
the parties to the divorce action. 

Such report shall be filed not less than 10 days before the date set 
for the trial of the divorce action with the clerk of the court . . . and 
not less than 10 days before the trial . . . a copy of the report shall be 
served on each party to the divorce action. 

The report of the investigators shall be admitted as evidence upon 
the stipulation of both parties, and shall be competent evidence as to all 
matters contained therein... . 

The testimony of such investigators shall be subject to questions 
direct and cross which are proper, and shall be competent as evidence. 

Nothing in this section shall be construed as limiting a domestic 
relations cases investigator’s duty to assist the superior court appointing 
him in the transaction of the judicial business of the court. (DEER- 
ING’s CopE oF CiviL PROCEDURE OF CALIFORNIA (1953) s. 263) 
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OHIO: EXCERPT FROM FAMILY COURT LAW 


There shall be a court of common pleas in each county of the state. 
... The number of judges... shall be as follows. .. . In Lucas County, 
six judges. ... The one judge whose term begins January 1, 1937, 
shall exercise the same powers and have the same jurisdiction as is pro- 
vided by law for judges of the court of common pleas. He and his 
successors shall, however, be elected and designated as a judge of the 
court of common pleas, division of domestic relations, . . . and all the 
powers provided for in the . . . chapter dealing with juvenile courts shall 
be exercised . . . by such judge, and on and after the appointment of 
such judge, there shall be assigned to said judge and his successors . . . 
all cases under the juvenile court act, all bastardy cases and all divorce 
and alimony cases. . . . (PAGE’s OHIO GEN. CODE s. 1532) 

On the filing of a petition for divorce or for alimony, the court may 
and in cases in which there are children under fourteen years of age 
shall cause an investigation to be made as to the character, family re- 
lations, past conduct, earning ability, and financial worth of the parties 
to the action. The report of such investigation shall be made available 
to either party or his counsel of record upon written request not less 
than five days before trial. (Pacr’s Ou1o GEN. Cope ss. 8003-9) 
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APPENDIX J 


MICHIGAN: EXCERPT FROM STATUTE OUTLINING 
POWERS AND DUTIES OF THE FRIEND OF THE COURT 


Sec. 1. It shall be the duty of the circuit judge or circuit judges 
of the respective counties in the State of Michigan, to recommend a 
duly qualified and licensed attorney as a “Friend of the Court” who 
shall be appointed by the governor, each of whom shall act as such 
“Friend of the Court” in the judicial circuit in which he shall have 
been appointed for the purpose of enforcing payment of all delinquent 
payments duly ordered and decreed by said circuit courts for the sup- 
port, maintenance and education of dependent minor children, in causes 
pending or where parents have been divorced, where said dependent 
minor children for any reason are not receiving proper care, main- 
tenance and education and are liable to become a public charge and are 
not properly cared for by their custodian... . (552.251 Comp. Laws 
Micu. (1948) ) 

Sec. 2. It shall be the duty of the “Friend of the Court” in their 
respective counties to examine all records and files in divorce cases 
where interlocutory orders or decrees have been rendered and there are 
dependent minor children and ascertain if said dependent minor children 
regularly receive the various and definite amounts decreed them by their 
respective circuits, that the same is applied for their support, maintenance, 
education and betterment, and that said dependent children are properly 
cared for by their custodian. ‘To bring into court when necessary by 
citation or otherwise all persons who are delinquent in making said 
payments or who have the care, custody, support, maintenance and 
education of said dependent minor children and to ascertain if said 
dependent minor children are receiving the proper care, maintenance 
and education and whether they are liable to become a public charge. 
(552.252 Comp. Laws Micn. (1948) ) 

Sec. 3. Said “Friend of the Court” shall have full power by citation 
or other order duly issued by the circuit court to compel the attendance 
of witnesses to take testimony and to do each and everything necessary, 
including the taking of contempt proceedings, to collect any and all 
delinquent payments due for said dependent minor children, to make 
recommendations to the circuit courts for the betterment of the con- 
ditions of said dependent minor children and to ascertain the moral and 
general conditions surrounding said dependent minor children and shall 
report the result of his findings in writing to the circuit court. The 
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judges . . . may refer to the “Friend . . .” for investigation and recom- 
mendation all pleadings, including motions in divorce, separate main- 
tenance and annulment cases wherein the rights of dependent minor 
children are involved. Said “Friend” shall assume responsibility for the 
enforcement of all preliminary and interlocutory as well as decretal 
orders in such causes.* ‘The court may designate the “Friend of the 
Court” to act as referee... . (552.253 Comp. Laws Micu. (1948)) 


* Italics supplied. 
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Abandonment (see also related head- 
ings, e.g., Cruelty to Children, 
Children, etc.) 

criminal action for, jurisdiction of, 
California, 7 

criminal action for, jurisdiction of, 
Recorder’s Court, Detroit, 180 


Administrative relationships, Toledo 
Family Court, 184, 194 
Adoptions 


consent to, Toledo Family Court, 184 


jurisdiction over: California, 7; 
Ohio, 175; Illinois, 62; Mil- 
waukee, 179 

Adultery 


forfeiture of rights under separation 
decree by, Indiana, 123 
ground for divorce, Indiana, 117 
ground for separation, Indiana, 117 
Advances in assignment of divorce 
cases, policy against, Illinois, 80 
Adversary process 
bastardy case, California, 
gated use of questioned, 37 
breakdown in divorce cases, 229 
efficacy in establishing financial facts 
in divorce case, 27 
mitigation, Toledo Family 
198 
supplementation, related to use of 
special judges, 171 
use to torture opponent, California 
case, 37 
Agreement, for court to collect sup- 
port, Indiana, 163 
Aid to Dependent Children 


unmiti- 


Court 


caseload, related to collection of 
support by divorce court, 206 
Akron, Family Court, 176 
Alexander, Judge Paul W., x, xvii, 
XXil, XXV 
comment on uncontested cases, 79 
(See also sections on Toledo Family 
Court) 
Alimony 
attorney’s fee for wife, Indianapolis, 
119 
pendente lite, San Francisco (case 
history), 30 
permanent, California, 6 
temporary, California, 6 
waiving, Cook County, Illinois, 92 
American Bar Association 
and improvement of divorce laws, 
XXI1X 
Committee on Improving Divorce 
Laws, 253 
Section of Judicial Administration, 
AK pS 4552 
Ann Arbor 
conciliation and marriage counsel- 
ing, 215 
marriage counseling, compared with 
that in other cities, 212 
marriage counseling, report on, 217 
qualifications of Friend of Court, 
marriage counselor, 188 
study period in, 175 
Annulment 
action for, suspended by petition in 
Court of Conciliation, California, 
8 
jurisdiction, Detroit, 180 
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Antagonism 
amelioration of: by judge, Toledo 
199; by marriage counselor, Ann 
Arbor, 220; by social case work, 
role of, Toledo, 192 
children, as focus of, 153 
comment on, 231 
in cases involving 
Francisco, 31 
in courtroom: 
Francisco, 28 
Army service, suggested as factor in 
causing divorce, 147 
Arrearage, child support, Milwaukee, 


children, San 


Chicago, 83; San 


205 
Ashcraft, Judge Alan E., ix 
ASSIGNMENT 
administrative system for, necessity 
of, 236 


cases, Milwaukee, 212 

Circuit Court of Cook County, Illi- 
nois, 72 

divorce cases: Cook County, IlIli- 
nois, 77; Milwaukee, 179 


docket, judicial and court ma- 
chinery for, Chicago, 69 
judges: Cincinnati, 201; Circuit 


Court of Cook County, 72 
judicial and court machinery for 
handling, San Francisco, 10 
Superior Court of Cook County, 
Illinois, 71 
Assignment clerks, Toledo, 193 
Assignment judge, Superior 
Cook County, 78 
comment on use of time, 80 
Assignment policy, certain courts, com- 
ment on, 107 
Assignment system, Indianapolis, 128 
Assistant prosecutor, assigned to court- 
room, Indianapolis, 129 
Assistant State’s Attorney, as court as- 
sistant in divorce cases, 98 
Attitude of judges, Cook County, Illi- 
nois, 84. See also Judges 
Attorneys 
co-operation with domestic relations 
judge, San Francisco, 28 
lack of preparation, 27 
maneuvering for particular judge, 
Indianapolis, 130 


Court 
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request for use of court marriage 
counselor, Ann Arbor, 217 
Attorneys’ fees 
alimony for wife as part of, Indian- 
apolis, 119 
delayed until child support order 
entered, San Francisco, 28 
Illinois, 59 
order for, terminated by reconcilia- 
tion, Indiana, 144 
provisions for, Indiana, 119 
related to dismissal of divorce ac- 
tions, Indiana, 145 
Author’s foreword, ix 


B 
Bailiffs 
Indianapolis, 137 
women, Chicago, 82 
Basic Structure of Children’s Services 
(study), xxxvi 
Bastardy cases (See also Ilegitimacy) 
jurisdiction: Detroit, 180; Ohio 
family courts, 176; Chicago mu- 
nicipal court, 62 
jurisdiction, exclusive, Indianapolis 
Juvenile Court, 115 
proper scope of preliminary hearing, 
cross-examination, 43 
San Francisco, cross-examination, 36, 
39 
Toledo Family Court, 184 
Bed and board, separation from, 122 
Betrayal suits, California, 7 
Bicek case, 1949, Domestic Relations 
Act and (Illinois), 64 
Boswell, Charles, ix 
“Boys? Court” (Municipal Court of 
Chicago), 62 
Boys’? Probation Department, Toledo 
Family Court, 185 
Bradway, John S., xxv 
Brav, The Reverend Dr. Stanley R., 
XXV 
Breakdown of adversary process, 229 
Breakey, Judge James R., Jr., x 
Brennan, Judge Norman E., ix, 168 
Bridgman, Dr. Ralph, x 
Building, Indianapolis, 135 
Burke, Judge Louis H., ix, g 
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Calendars 
Circuit and Superior Courts, Indian- 
apolis, 128 
Circuit Court of Cook County, IIli- 
nois, 72 
docket and assignment, machinery for 
handling, San Francisco, to 
Milwaukee, 212 
Superior Court of Cook County, 71 
CALIFORNIA 
court system of, Chart I, 5 
district courts, jurisdiction of, 4 
duties of domestic relations investi- 
gator, Appendix H, 266 
family cases, jurisdiction over, 4 
grounds for divorce, 6 
inferior courts, jurisdiction of, 4 
superior courts, jurisdiction of, 4 
Youth Court, 13 
Canton Family Court (Ohio,) 176 
Case progress, methods for ordering, 
242 
CASELOAD 
Circuit and superior courts, Indian- 
apolis, 132 
Cook County, Illinois, 73 
Department of Domestic Concilia- 
tion, Milwaukee, 210 
disposition, Superior Court of Los 
Angeles, 11 
Indianapolis, general statistics, 132 
Milwaukee, 212 
Toledo Family Court, 195 
Toledo Family Court, analysis, 195 
total disposition, by judges of Su- 
perior Court of San Francisco, 
10, 
Casework services 
attitude of Milwaukee 
Counsel, 205 
Toledo Family Court, 185 
Caseworkers, Toledo Family 
185 
Causative factors in divorce, Indian- 
apolis, 147 
Cavers, David F., xxv 


Divorce 


Court, 


Chancery 
division, Superior Court of Cook 
County, 70 
docket, Superior Court of Cook 


County, 71 
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CHICAGO 
Circuit and superior courts of Cook 
County, 52-109 
comment On, 250 
courts, Lepawsky study, 55 
excerpt from rules, Superior Court 
of Cook County, 259, Appendix C 
judges assigned to divorce cases, 236 
justices of peace, 55 
Operation of courts, 77 
summary and conclusions, 107 
Chicago Community Trust, viii 
Chicago Heights 
divorce cases, jurisdiction in, 56 
total dispositions, 57 
Chicago Legal Aid, ix 
Chief Clerk, Circuit Court, Indianapo- 


lis, 137 
CHILD (see also Children) 
placement, Toledo Family Court, 
184-85 


stealing, actions for, California, 7 
Child Study Institute, Toledo, 186 
CHILD SuPPoRT (see also Children) 

arrearage in, Milwaukee, 205 

collection by court, Cincinnati, 200, 


202-3 

collection by noncourt social agency, 
199 

criminal action to enforce, Indiana, 
124 


custody matters, Chicago, 59, 94 

payable, how, Indiana, 120 

payable only through Friend of 
Court, Detroit, 20 

pendente lite, California, 6 

referee, Toledo Family Court, 186, 
case history, 199 

CHILDREN (see also Child, Custody) 

abandonment, jurisdiction of (Ohio) 
175 

antagonism in cases involving, San 
Francisco, 31, 36 

assistance to court, Family Service 
Division, Toledo, 193 

authority of Friend of Court, De- 
troit, 181 

best facilities for, Toledo Family 
Court, 231 

contested hearings in matters involv- 
ing, Chicago, 99 

continuing jurisdiction of 
California, 6; Indiana, 120 


court: 
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Court, duty in divorce cases, In- 
diana, 120 
illegitimate, 113, 115 
placement in orphans’ homes, Indi- 
ana, 122 
postdecretal problems of, 153 
problems, relationships of courts 
handling, Indianapolis, 164 
prosecutor, use of, 245 
presence in courtrooms: Indiana, 153, 
San Francisco, 32 
responsibility of court, 31 
supervision by court, 236 
welfare of, social problem, 234 
Children’s Court of Conciliation, Cali- 
fornia 
disuse of law, comment, 46 
Los Angeles, ix, 3, 7, 9, Appendix A, 
254, Appendix B, 255 
San Francisco, 9 
Children’s workers, services in family 
courts, 240 
Christiansen case (Illinois), ‘“cooling- 
off” period and, 66 
Cincinnati 
Division of Domestic Relations and 
Juvenile Court, x 
facilities for divorce cases, 281 
other courts, marriage counseling, 
224 
Cincinnati Family Court, 176 
comment on, 250 
courtroom, 183 
establishment, 175 
family department, 202 
legally trained personnel, lack of, 
201 
marriage counseling, compared with 
that in other cities, 212 
qualifications of personnel, 187 
study period in, 175 
Circuit court 
default cases, presentation of, decre- 
tal hearing, 91 
divorce judge, 
for, 97 
Circuit courts 
Cook County, Illinois 
assignment of divorce cases in, 81 
caseload, 73 
origin, 54 
Indianapolis 


special prosecutor 
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commissioner as substitute judge, 
140 
courtroom, 136 
origin, 70 
separate jurisdiction, 123 
Milwaukee, 178 
Washtenaw County, Michigan, mar- 
riage counseling, 215 
Wayne County, Michigan, marriage 
counseling, 215 
Citizens’ Governmental Research Bu- 
reau of Milwaukee, x 
City Hall, San Francisco, 11 
Civil court, jurisdiction over illegit- 
imacy cases, Malwaukee, 179 
Clark, Judge Charles E., xxxvi 
Clerk 
clerk of court, role of in collecting 
support, Indiana, 163 
courtroom, Indianapolis, 137 
Superior Court, Indianapolis, assign- 
ment of cases by, 129 
Cleveland 
Friend of the Court, 176 
juvenile court, independent, 175 
marriage counseling, Appendix E, 
263 
study material on, secondary, 175 
Clink, Stephen H., xxxvi 
Coffey, Hobart L., xi 
Collusion statute, Illinois, 58 
Columbus, family court, 176 
Commissioners 
as substitute judges, Indianapolis, 
140 
Superior Court of San Francisco, 22 
Common law, calendar, Circuit Court, 
Cook County, 72 
Common Pleas, Court of, Ohio, juris- 
diction, 175 
Community, plan for marshaling assets 
of, Indianapolis, 166, 171 
Community Welfare Council of Mil- 
waukee, x, 214 
Conciliation 
department of domestic, Milwaukee, 
178, 206 
marriage counseling as court func- 
tion, 215 
Conclusions, 252 
Chicago, 107 
Indianapolis, 169 


INDEX 


marriage counseling as court func- 
tion, 226 
San Francisco, 45 
Confidential case histories, not public 
record, Toledo, 183 
Congestion of docket 
Cook County, Illinois, 77 
Indianapolis, 212 
Milwaukee, 212 
Toledo Family Court, comment on, 
193 
Conjugal duty, gross and wanton neg- 
lect of, Indiana, 122 


Consent 
to adoption, Toledo Family Court, 
184 
to marry, Toledo Family Court, 
184 


Constructive efforts, Chicago, 108 
Contempt, enforcement of child sup- 
port orders by court, Indiana, 121 
Contested cases 
assignment: Chicago, 79; San Fran- 
cisco, 12 
Toledo Family Court, 186 
Contested hearings, in matters involv- 
ing children, Chicago, 99 
Contributing to delinquency of minor 
California, jurisdiction, 7 
Detroit, recorder’s court, jurisdiction, 
180 
Juvenile court: Indianapolis, juris- 
diction, 124; question raised, juris- 
diction of criminal court, Indiana, 
124 
Controversy between parents re cus- 
tody of children, 94, 152 
Conviction of infamous crime, ground 
for divorce, Indiana, 117 
Cook County, Illinois (see also Chica- 
go) 
Chaxt eli s53 
Circuit and superior courts of, 52- 
109 
COoOLING-OFF PERIOD 
as affecting reconciliation, 192 
attempt to establish, Illinois, 66 
Christiansen case (Illinois) and, 66 
comment on, 243 
comment on, Indiana, 150, 169 
divorce cases, Indianapolis, 117 
Ohio, 193 
related to log jam, 213 
suggested increase in, 167 
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Co-operation with noncourt agencies, 
251 
Corroboration, 91, 139, 140 
Counsel, consent of, requisite to Ann 
Arbor marriage counselor refer- 
ence, 220 
Counselors 
Ann Arbor, report of, 217 
Toledo Family Court, 155 
County welfare department, investiga- 
tion of custody and support by, 
Illinois, 96 5 
County clerk, records kept by, Toledo 
Family Court, 182 
Court (see also table of contents for 
specific courts ) 
agency used as general community 
facility, 212 
aid, marriage counselor as, Toledo. 
222 
“authoritative agency,” 233 
collection of support, 163, 200, 202- 
3) 205 
family or domestic relations, Ohio, 
176 
fraud on, Indiana, comment, 146 
inquiry, lack of, child custody, sup- 
port, Cook County, Illinois, 94 
investigation for, Milwaukee Di- 
vorce Counsel, 204 
investigation by court, for children, 
mandatory, Ohio, 177 
lack of specialized facilities to as- 
sist, 231 
machinery for handling docket and 
assignment, Cook County, Illinois, 
69 
marriage counseling, Cincinnati, 204 
marriage counseling, need of, ex- 
pressed by Milwaukee judges, 210 
marriage counseling, proper func- 
tion of, 212, 219 
necessary facilities, 237 
reconciliation, activities by, 174 
reference to noncourt family agency, 
192 
reluctance of certain agencies to 
assist, 232 
responsibilty for children, San Fran- 
cisco, 31 
right to proceed sua sponte for chil- 
dren, Indiana, 120 
services, findings and recommenda- 
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tions, Milwaukee (Lehmann 
study), 175 
services, Toledo Family Court, 184 
services committee, Community Wel- 
fare Council, Milwaukee, 214 
stenographers, 82, 137 
system, 237 
Court of Common Pleas, Ohio, juris- 
diction of, 175 


structural relationship of Toledo 
Family Court, 182 
Courts 


Committee, Milwaukee County, 214 
integrated, advantages of, 238 
of conciliation, 127 
problems of, 229 
service to divorce litigants discussed, 
174 
Court system 
attempts to modernize, 133 
California, Chart I, 5 
Cook County, Illinois, 
5s 
Marion County, Indiana (Indian- 
apolis), Chart III, 116 
Courthouse, Marion County, Indiana 
(Indianapolis), 135 
Courtroom 
Chicago, 81 
Cincinnati, 183 
clerk, Indianapolis, duties of, 137 
staff, Indianapolis, 137 
Superior Court of San Francisco, 23 
Toledo, Chicago compared with, 
183 : 
Criminal 
actions, certain family, jurisdiction: 
California, 7; Detroit, 180 
cases, family-based, 
Ohio, 175 
court, Indiana, jurisdiction, 114 
Court of Cook County, Illinois, 54 
neglect to support wife or child, 
Municipal Court, Chicago, 62 
nonsupport actions, conflict with di- 
vorce court order, 165 
Crippled children, Toledo 
Court, 184 
Cross examination, bastardy case, San 
Francisco, 39 
Cruel and inhuman treatment, ground 
for divorce, Indiana, 117 
Cruelty 


Chart II, 


jurisdiction, 


Family 
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habitual, ground for separation, In- 
diana, 122 
to children, Indiana, jurisdiction, 124 
Cullinane, Judge Eustace C., Jr., ix 
CusTopy 
Chicago, 94 
counseling service for, 168 
court facilities for, lack of, Indiana, 
156 
court orders for temporary care and 
custody, 58 
courtrooms, Chicago, in, 83 
cruelty to, jurisdiction, Indiana, 124 
disputed custody, case history, San 
Francisco, 32 
Indianapolis, 115, 125, 152, 167 
in divorce cases, comment on, 232 
investigation of, by court, held un- 
constitutional, Illinois, 64 
lewd crimes against, California, 7 
mandatory investigation, Ohio, 177 
neglect, dependency, delinquency, 
Toledo Family Court, 184 
neglect, failure to provide for, Ju- 
venile Court, Indianapolis, 123 
neglect, jurisdiction, Indiana, 124 
only child as postdecretal problem 
(case history), Indianapolis, 153 
Toledo Family Court, 184 
CusTopy AND SUPPORT OF CHILDREN 
(see also Children, Divorce Cases) 
Chicago, 59, 94, 100 
court marriage counselor, Ann Ar- 
bor, assistance to court, 220 
court marriage counselor, Toledo, 
222 
court order for, temporary, 58 
hearing, Toledo Family Court, 191; 
San Francisco, 24 
Indianapolis, 120, 152 
investigation, selective, Milwaukee, 
211 
juvenile court, Indianapolis, upheld, 
Tas 
mandatory court investigation, Ohio, 
O77 
physical and legal, separate, Cali- 
fornia, 20 
predecretal investigation for, Indiana, 
125 
predecretal phase, advantages of in- 
vestigation in, 240 
referred to court commissioner, Los 
Angeles, 22 
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referred to domestic relations in- 
vestigator, San Francisco, 32 

third party, given to, Indianapolis, 
159; not given, California, 20, 
Chicago, 103; policy Cincinnati, 
203; right of court, Indiana, 121; 
San Francisco, 20 
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Dawson, John P., xi 
Dayton Family Court, 176 
DECRETAL HEARINGS 
Chicago, 71, 86, 89 
Indianapolis, 139 
Toledo, services of marriage coun- 
selor, 222 
Default cases 
comment on possibility for recon- 
ciliation, Toledo, 192 
Circuit Court, Cook County, Illinois, 
presentation, 91 
cooling-off, role of prosecutor, In- 
dianapolis, 117 
divorce cases, Chicago, 58 
special calls, Superior Court, Cook 
County, 78 
Delay (see also Log jam) 
disposition of cases, Milwaukee, 212 
dynamics of, comment, 243 
hearing divorce cases, as tool im 
reconciliation in, Toledo, 193 


Delinquency 
complaint, Family Court, Toledo, 
184 
Delinquent children, jurisdiction, Illi- 
nois, 62 


Department of Domestic Conciliation, 
Milwaukee, 206, 210 
Dependency complaint, Toledo Family 
Court, 184 
Dependent children, jurisdiction, Illi- 
nois, 62 
Desertion 
criminal action, jurisdiction, Cali- 
fornia, 7 
ground for separation, Indiana, 122 
jurisdiction, Indiana, 124 
Detroit 
comment, 241 
jurisdiction of circuit court, 180 
marriage counselor, 212, 225 
noncourt social agencies, 251 
view of judges concerning special- 
ized docket, 179 
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Director, Department of Domestic Con- 
ciliation, Milwaukee, comment by, 
210 
“Dishonest Divorce,” xxix 
Disposition of cases 
children, Cincinnati, 202 
Cook County, Illinois, 73, 74 
Director, Toledo Family Court, 154 
Superior Court, San Francisco, 10, 
11 
Divorce 
calendar, circuit court, Cook County, 
72 
children, assisted by court marriage 
counselor, 215 
Counsel, Milwaukee, x, 178, 204 
court, relationship to other courts, 
238 
decretal hearing, 
history, 44 
division, attempt to establish in IIli- 
nois, 63, 65 
grounds, California, 6 
grounds, Illinois, 57 
interlocutory decree, California, 6 
investigation, marriage counseling re- 
lated to, Cincinnati, 203 
investigation, family department, 
Cincinnati, 202 
investigation, voluntary and referred, 
Toledo, 192 
investigations, Toledo, 185, 192 
jurisdiction family court, Ohio, 176 
laws, comment on inadequacy of, 228 
laws, new premise, xxix 
laws, proposed model, uniform acts, 
Xxx 
laws, tightening up, 167 
laws, traditional premise, xxix 
Divorce Cases (see also Divorce, Cus- 
tody, related headings) 
administrative relationships, person- 
nel handling, Toledo, 184 
advantages of specialized personnel, 


California, case 
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adversary procedures, replacement of, 
XXxi 

alimony: attorney’s fee for wife, 
Indianapolis, 119 

alimony without regard to fault, 


Indiana, 119 
analysis, Indiana, 146, 147 
analysis, Indianapolis, 132 
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analysis, Toledo Family Court, 195 

assignment, Chicago, 81 

assignment, Milwaukee, 179 

assignment, San Francisco, 12 

attorneys, lack of preparation by 
as court problem, 27 

causative factors, Indianapolis, 147 

causes, real versus stated, 171 

collusion, duty of prosecutor to ap- 
pear in certain cases, Indiana, 118 

comment on disadvantages, present 
handling, 228 

common-law wife, action by, Indi- 
ana, 144 

congestion, Milwaukee, 212 

contempt, enforcement of child sup- 
port orders by, 121 

controversy, lack of, re desirability 
of divorce, Chicago, 86 

“cooling off” period, attempt to es- 
tablish, Illinois, 66, 118 

corroboration, Indianapolis, 139 

counsel, may not maintain for sole 
purpose of collecting fee, 144 

court marriage counselor, assistance 
to litigants, Toledo, 224 

courtroom for, Toledo, 183 

custody, Indianapolis, 120 

custody to third persons, right of 
court to award, Indiana, 121 

custody to third persons, San Francis- 
co, 20 

decretal hearings, Indianapolis, in- 
terval, 138, 139 

default, special day for hearing, 
Indianapolis, 129 

desertion of father, not available 
action after divorce, Indiana, 124 

distaste of judges for, 229 

disuse of domestic relations judges? 
work at decretal hearing, San 
Francisco, 48 

“divorce day,” Indianapolis, 138 

duty of court towards children, In- 
diana, 120 

duty of father to support, Indiana, 
120 

facilities, Cincinnati, 201 

facilities, Milwaukee, 204 

Friend of Court, Detroit, 181 

Indianapolis, attitude of judges, 143 

integrated jurisdiction, Toledo, 200 

interlocutory orders, Indianapolis, 
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investigation by court agency, selec- 
tion, 211 

investigation by family department, 
Cincinnati, 202 

investigation by probation depart- 
ment, Indianapolis, 125 

investigation for court, Milwaukee 
Divorce Counsel, 204 

judge, circuit court, Chicago, special 
prosecutor for, 97 

judges, assigned to, 236 

judges, substitute, Indianapolis, 140 

judicial distaste for, 84, 143, 171 

jurisdiction: California, 23; certain 
city courts adjoining Chicago, 56; 
Cook County, Illinois, 56; Cir- 
cuit Court, Wayne County, Michi- 
gan, 180; Milwaukee, 178; Ohio 
Court of Common Pleas, 175 

jury trial in Chicago, 58 

observed, Indianapolis, 140 

orders pendente lite, 119 

percentage of dismissals, 243 

predecretal investigation, Indiana, 
125 

presentation of decretal hearings, 
Chicago, 86 

proceedings in, recording, Indianapo- 
lis, 139 

prosecutor, Indianapolis, 118, 146 

public opinion concerning, Indiana, 
146 

quality of disposition, 143, 231, 
236, 240 

ratio to total caseload, 75, 201, 213, 
238 

record of, discretion of judge, 139 

residence, proof of by witnesses, In- 
dianapolis, 139 

San Francisco, description, 23 

screening out of dockets, marriage 
counseling used for, 236 

separation, decree of, no bar to 
divorce action, Indiana, 123 

service by publication, Indiana, 118 

social casework as assistance to liti- 
gants, Toledo, 192 

specialist judge, Cincinnati, 201 

specialized facilities, 182 

status of recent attempts to modern- 
ize, Illinois, 63 

suggested plan, 168 

Superior, Circuit Courts, Indianapo- 
lis, 132 
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Superior Court, Cook County, gen- 
eral caseload, statistics, 73 
suspension by petition, under con- 
ciliation law, California, 8 
therapeutic approach, xxx1 
timely disposition, Toledo, 193 
total caseload, Indianapolis, 132 
uniform legislation for handling, viti 
use of special techniques to aid 
court, Indianapolis, 125 
“Divorce ring,” Chicago, 57 
Docket 
and assignment, judicial and court 
machinery for handling, Illinois, 
69; Indianapolis, 137; San Fran- 
cisco, 10 
congestion, Indianapolis, 130, Mil- 
waukee, 212 
necessity of administrative system, 
236 
practices, Toledo, 193 
Dodd, Lester P., xxxvi 


DoMEsTIC CONCILIATION, DEPART- 
MENT OF (see also Marriage 
Counseling) 

Circuit Court, Milwaukee, x, 206, 
178 


DoMEsTIC RELATIONS 
and juvenile court, division of, Cin- 
cinnati, see Cincinnati 
Act, and Bicek case, 64 
Act, and Hunt case, Illinois, 63 
court and juvenile court, Ohio, 176 
court of, recommended, Indianapolis, 
133 
Department of, Los Angeles, 3 
Department of, San Francisco, 11, 12 
Division, restrictions, San Francisco, 
44 
Division, San Francisco and Los 
Angeles contrasted, 24 
docket, California, comment, 45 
investigators, Los Angeles, 35 
investigators, San Francisco, 3, 14, 
16, 18, 23, 24, 44, 45 
service administrator, Toledo Fami- 
ly Court, 185 
Drunkenness, habitual, ground for sep- 
aration, Indiana, 122 
Duplicate jurisdiction, circuit, superior 
courts, Illinois, 54 
Duplication and conflict of jurisdiction, 
Indianapolis, 164 
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Education and maintenance of chil- 
dren, power of court, 58 
Elyria (Ohio) Family Court, 176 
Emotional attitudes of litigants, 150 
Enforcement 
delinquent nonsupport, Toledo Fami- 
ly Court, 186 
policies, financial orders, Indianapo- 
lis, 152 
residence requirement, superficiality 
of, 169 
support, California, 6 
Estates, jurisdiction, Ohio 175 
Examiners, appointment permitted, 
Ohio, 177 
Executive Committee, Superior Court, 
Cook County, 70 
Executive Director, Lilly Endowment, 
Ind., 113 
Extra Session Department, Superior 
Court of San Francisco, 11 
Extraordinary Remedies Calendar, Cir- 
cuit Court of Cook County, Illi- 
nois, 72 


F 
Facilities, physical, Indianapolis, 136 
Failure to provide for children, In- 
dianapolis, 123 
Families, structure and jurisdiction of 
various courts with specialized 
services for, 174 
FAMILY Cases 
conflict of jurisdiction, Detroit, 180 
jurisdiction of courts in Cook Coun- 
ty, Illinois, 56, 63 
jurisdiction of courts, Indianapolis, 
l17 
jurisdiction of Superior Court of 
San Francisco, 6 
jurisdictional conflict, 
179 
lack of integration in domestic rela- 
tions docket, San Francisco, 46 
segregation of, 240 
Family counseling service, suggested 
establishment of, 167 
Family matters other than divorce, 
jurisdiction, Indianapolis, 123 
FAMILY Courts 
as specialized division, 239 
discussion, 237 


Milwaukee, 


280 


jurisdiction, ‘Toledo, 182 
law, Ohio, excerpt from, Appendix 
H, 266 
Milwaukee County, previous, 178 
Ohio and Milwaukee, comparative 
data from other courts, 174 
progress and potential, xxxv 
separate, discussion, 237 
so-called, Cook County, Illinois, 
jurisdiction over juvenile cases, 54 
structure and jurisdiction of various 
courts with specialized services for 
families, 174 
Toledo, Family Court of, see Toledo 
Family Court Center, Toledo, 183 
Family Department, Cincinnati Family 
Court, 202; Toledo, 220 
Family investigator, observed, Toledo 
Family Court, 191 
Family problems, dispersion of juris- 
diction, 169 
Family Service Agency, Ann Arbor, 
Ypsilanti, reference to marriage 
counselor by, 216 
Family Service Association, Milwaukee, 


209 
Family Service Department, Toledo, 
185, 192 
Fault 
award of alimony, relation to, In- 
diana, 119 


custody, not decisive factor in, In- 
diana, 126 
mutual, basis for denying divorce, 
Indiana, 152 
Felonies, 117, 179, 180 
Field Foundation, viii 
Fields, Judge Harold N., ix 
Filiation proceedings, Toledo Family 
Court, 184 
Financial 
court marriage counselor, Toledo, 
222 
Indianapolis, 149 
inquiry, predominance of, San Fran- 
CiscO, 25 
orders, delinquent, hearings re, Mil- 
waukee Divorce Counsel, 204 
problems, cases illustrating described, 
San Francisco, 25 et seq. 
Finale, 252 
“First come, first served,” 
docket policy, 77 


Chicago 


INDEX 


Focus: problems, solutions, 228 

Forms (Toledo), 190 

Formula, presentation of decretal hear- 
ings in divorce cases, Chicago, 89 

Foster homes, placement of children in, 
Indiana, 122 

Fragmented jurisdiction, court prob- 


lems, 229 
Franklin County (Ohio) Family 
Court, 176 


Fraud, on jurisdiction of court, In- 
diana, comment on, 146 
Friend of the Court 
Ann Arbor, 216, 219 
Detroit, 181, 1875 Qos ses 5s 241s 
251 
excerpt from Michigan, statute, Ap- 
pendix I, 268 
marriage counseling, Ann Arbor, 215 
Michigan, 19 
referee, as custodian, collection of 
support, 20 
Functions, court personnel handling di- 
vorce cases, administrative rela- 
tions, Toledo Family Court, 184 
supporting personnel, 246 


G 


Ganyard, Mrs. Leslie, ix 
General summary, observation, Toledo 
Family Court, 198 
Gill, Norman N., x 
Girls’ Probation Department, Toledo 
Family Court, 185 
Goldblatt, Arthur, ix, 60 
Grandparents 
custodians, comment on, San Fran- 
cisco, 24 
placement with, Indiana, 122 
Greene, Dr. Katherine, x 
Grounds 
abuse of, comment on, 167 
California, 6 f. 
Illinois, 57 
Indiana, 117, 132, 140, 171 
separation, Indiana, 122 
Guardianships of minors 
jurisdiction, California, 7 
jurisdiction, Illinois, 62 
jurisdiction, Milwaukee, 179 
jurisdiction, Ohio, 179 
Guilt, assumption of, effect on family 
stability, xxxi 
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H 


Habitual cruelty, ground for separation, 
122 
Habitual drunkenness, ground for sep- 
aration, 117, 122 
Hall of Justice, San Francisco, 11 
Hamilton County 
Committee Report, to Midcentury 
Conference, 203 
Ohio, Family Court, 126, 201 
Handling of cases during contact in 
Toledo, 188 
Harpstrite, Mrs. Margaret C., ix 
Hearings, contested, in matters involv- 
ing children, Chicago, 99 
Hertel, Frank J., xxv 
“High 1.Q.,” case history, Indianapolis, 
157 
Hill, Reuben, xxv 
Hirshon, The Very Reverend Louis 
M., xxv 
Hoffman, Judge Charles W., x 
Home economist, comment on use in 
marriage counseling, 168 
Home finder, Toledo Family Court, 
185 
Hostility, encouragement of, Chicago, 
108 
Hunt case, 1947, Domestic Relations 
Act (Illinois) and, 63 
Husband 
effect of financial pressure of divorce 
on, 150 
financial arrangement too generous, 
Indiana, 151 


Ice, Harry, ix 
Illegitimate child 
action for support, San Francisco, 36 
jurisdiction, Detroit, 180 
jurisdiction, Milwaukee, 179 
support by father, civil action to 
compel, California, 7 
Illinois Bar Association, attempt to 
modernize Chicago court system, 
55 
Illinois, Cook County, circuit and su- 
perior courts, 52-109 
Illinois, court system of Cook County, 
53 
Impotency, ground for divorce, Indi- 
ana, 117 
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Indiana, judicial system of, 114 
Indianapolis 
caseload, 132 
circuit and superior courts of Marion 
County, 113-172 
court house, 135 
juvenile court, constitutionality up- 
held, 114 
operation, 135 
study, grant for, viii 
Indiana University, interviews 
members of law faculty, 113 
Indianapolis News, special and pro 
tempore judges, articles re, 142 
Indiana, use of prosecutor, 245 
Indianapolis, tabulation of court activi- 
ties, Appendix D, 260 
Industrial personnel officer, 
counseling, 168 
Inferior courts, California, jurisdiction, 
4 
Insanity, ground, Indiana, certain cir- 
cumstances, 117 
Intake referees, Toledo Family Court, 
184 
Integrated court, advantages of, 238 
Interagency relationships, as affecting 
court problem, San Francisco, 34 
Interlocutory decree abolished, Illinois, 
57 
Interlocutory orders for support and 
suit money, Indianapolis, 119 
Interprofessional Commission on Mar- 
riage and Divorce Laws, xxv, 228, 
253 
assumptions for study, 23-31 
excerpt from minutes, annual meet- 
ing, August 28-29, 1953, xXxvil 
members, xxiil 
Interspousal warfare in courtroom, San 
Francisco, 30 
Introduction, xxii 
Introduction: court problem, 229 
Invalid child, continuing jurisdiction of 
court, Indiana, 121 
Investigation 
by county welfare department, Cook 
County, Illinois, 96 
by court for children, mandatory, 
Ohio, 177 
by probation department, 
cases, Indianapolis, 125 


with 


role in 


divorce 
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divorce, Milwaukee Divorce Counsel, 
204 

personnel assigned to, Toledo Family 
Court, 185, 190 

selective, Milwaukee, 211 

Investigators 
appointment of permitted, Ohio, 177 
domestic relations, San Francisco, 14 


J 


Jail, use to enforce financial orders, 
152 
James Foster Foundation, 215, 216 
Jayne, Judge Ira W., x 
JUDGE 
absence from courtroom during de- 
cretal hearing, Chicago, 92 
analysis of court activities, Indian- 
apolis, 133 
assignment, 186 
autonomy, Indianapolis, 130 
comment on proper function of court 
marriage counseling, Ann Arbor, 
219 
duties, Toledo Family Court, 193 
function, comment, 245 
presiding, Superior Court, California, 
Il 
pro tempore, Indianapolis, 131, 137 
reference to court marriage coun- 
selor, Ann Arbor, 217 
role, Toledo Family Court, 193 
JUDGES 
assignment, Cincinnati, 201 
attitude, Cook County, Illinois, 84 
attitude, Indianapolis, 143 
circuit, superior courts, Indianapolis, 
election, 128 
distaste for divorce cases, Milwaukee, 
178 
disuse, Department of Domestic Con- 
ciliation, Milwaukee, 210 
family courts, Ohio, 176 
Indianapolis, qualifications, 128 
Illinois, election and qualification, 69 
maneuvering for or away from by 
attorneys, Indianapolis, 130 
necessity of sufficient, 236 
partisan selection, Chicago, 107 
qualifications, Ohio, 175 f. 
special and pro tem, comment, 170 
special assignment, Superior Court, 
San Francisco, 11 
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special facilities, 243 
specialist, Cincinnati, 201 
specialized, distaste for divorce cases, 
Indianapolis, 134 
specialized, domestic relations cases, 
241 
substitute, decretal hearings, Indian- 
apolis, 140 
Superior Court, San Francisco, num- 
ber and qualifications, 10 
total dispositions, Indianapolis, 132 
Judicial Conference of San Francisco, 
13 
Judicial Council of Wisconsin, x 
Judicial organization 
Circuit Court, Cook County, Illi- 
nois, 72 
court machinery for handling docket 
and assignment, Cook County, 
Illinois, 69 
Indianapolis, 130 
Marion County (Indianapolis), 128 
Superior Court, Cook County, Illi- 
nois, 69 
Judicial system, Indiana, 114 
JURISDICTION 
California courts, Chart I, 4 
conflict, Milwaukee, 179 
Cook County, overlap, 107 
courts in certain family cases, In- 
dianapolis, 117 
courts in Cook County, 
Chart Ty saaesa 
courts in Marion County, Indiana, 
Chart III, 116 
courts in Wayne and Washtenaw 
Counties, Michigan, 180 
disadvantages of present court struc- 
ture, Indianapolis, 169 
divorce cases, Cook County, Illinois, 
56 
duplication and conflict of, Indian- 
apolis, 164 
family cases, Cook County, Illinois, 
56 
family cases, Detroit, 180 
family matters other than divorce, 
Indianapolis, 123 
fragmented, court problem, 229 
fraud on, Indianapolis, comment, 139 
integrated, advantages, 238 
integrated, Toledo, comment on, 200 
litigation related to family cases, 
Cook County, Illinois, 62 


Illinois, 
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Milwaukee court, 178 
Ohio courts, 175 
splintering, conflict, California, 45 
Jury trials 
divorce cases, Cook County, Illinois, 
58 
juvenile court, statute creating, In- 
dianapolis, held not in violation 
of, 115 
Justices of peace 
Chicago area, 55 
elimination recommended, Indianapo- 
lis, 133 
Juvenile and divorce court, conflict of 
jurisdiction, Indianapolis, 165 
Juvenile cases, no jurisdiction in so- 
called “Family Court,” Chicago, 


54 
Juvenile complaints, Toledo Family 
Court, 184 


JUVENILE CourRT 
California, unwillingness to accept 
cases from domestic relations divi- 
sion, 21 
Detroit, 180 
division of Court of Common Pleas, 
Ohio, 175 
Illinois, assignment of circuit judge 
to, 62 
Indianapolis, contributing to delin- 
quency, jurisdiction, 124 
Indianapolis, observation of, 113 
lack of co-operation of divorce 
court, Chicago, 100 
Marion County, Indiana (Indianapo- 
lis), establishment, 114 
reference to by divorce court for 
predivorce investigation, Indian- 
apolis, 127 
reference to by domestic relations 
division, San Francisco, 15 
reluctance to co-operate with divorce 
court, case history, 33 
separate, Milwaukee, 179 
separate, soundness questioned, 235- 
36 
superior court as, California, 7 
Juvenile division, family department, 
Cincinnati, 202 
Juvenile division, judge of, observation, 
interview, San Francisco, 3 
Juvenile jurisdiction, family 
criminal matters, 176 
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K 
Kelly, Jeremiah, J., x 
L 

Lack of specialized facilities to assist 


court, 231 
Law and Motion Department, Superior 
Court of San Francisco, 11 
Law Division, Superior Court of Cook 
County, 70 
Lawyers, use of as part of court staff, 
247 
Legal custody, separate from physical, 
California, 20 
Legal problems, 246 
Legislation to obtain more adequate 
statistics, attempted, Illinois, 75 
Lehmann, Virginia North (Milwaukee 
study), ix, x, 175, 180, 214 
Lewd crimes against children, actions 
for, California, 7 
Lilly Endowment, Inc., viii, ix, 113 
Lindsey, Judge Ben, and Children’s 
Court of Conciliation Law, Cali- 
fornia, 9 
Log jam 
comment on, 234 
Indianapolis, 130 
Milwaukee, 212 
Lorain County (Ohio) Family Court, 
176 
Los Angeles, Children’s Court of Con- 
ciliation (1952), 9, 154; Appen- 
dixes A, B, 254, 255 
Los Angeles, domestic relations inves- 
tigator, 14 
Lucas County, Ohio (see also Toledo 
Family Court), 176 


M 

McDermott, Judge James J., ix 

Mackenzie, The Most Reverend Eric 
Eee, 

Magistrates’ courts, Indiana, 115 

Mahoning County (Ohio) Family 
Court, 176 

Maloney, Mrs. Mary, ix 

Mandatory divorce investigation law, 
Ohio, 177 

Mansfield (Ohio) Family Court, 176 

Marion County, Indiana, see Indian- 
apolis, Indiana 
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MARRIAGE COUNSELING, 248 

Ann Arbor, 215 

by court, legal problems, 250 

case analysis, 218 

Cincinnati, 203, 224 

conciliation, as a court function, 215 

court referrals, Ann Arbor, 216 

Department of Domestic Concilia- 
tion, Milwaukee, 208 

Detroit, comment on, 251 

self-referrals, Ann Arbor, 216 

service, Toledo, rapid growth of, 


195 
Toledo, as supplement to divorce 
case, 222 


Toledo, facilities of, 221 
Toledo Family Court, 185, 220 
MARRIAGE COUNSELOR 
Ann Arbor, 181 
report of use by Toledo Family 
Court, 191 
role in divorce investigation, Toledo 
Family Court, 192 
Marriage, lectures on, suggested pre- 
requisite for license, Indiana, 167 
Marry, consent to, Family Court, Tole- 
do, 184 
Master calendar, Superior 
San Francisco, 11 
Master in chancery 
power of Illinois court to refer child 
custody and support to, 58 
reference of child custody and sup- 
port matters to, 97 
Meci, Peter, x 
Medina, Judge Harold R., xxxvii 
Mental cases, assigned to domestic re- 
lations judge, Superior Court of 
San Francisco, 23 
Methods for ordering case progress, 
242 
Metropolitan Area Study Commission, 
Indianapolis, 133 
Michigan 
grant, viii 
excerpt from statute re Friend of 
Court, 268 
jurisdiction of circuit court, 180 
prosecutor, use of, 245 
structure and jurisdiction of courts 
in Wayne and Washtenaw Coun- 
ties, 180 


Court of 


INDEX 


MILWAUKEE 
comment on, 241, 250 
Community Welfare Council, x 
courtroom, 184 
Department of Domestic Concilia- 
tion, circuit court, x 
disuse of court agency by court, com- 
pared to other cities, 211 
Divorce Council, x, Appendix F, 
265 
facilities for divorce cases, 204 
noncourt social agencies, comment 
on, 251 
qualifications of personnel, 187 
separate juvenile court, 179 
structure and jurisdiction of court, 
178 
study period in, 175 
Milwaukee County Survey of Social 
Welfare and Health Services, Inc. 
(Lehmann study), ix, x, 175, 180, 
214 
board of supervisors, special commit- 
tee on courts, 214 
criminal court, cases analyzed, 212 
Mills, Mrs. Adeline, ix 
Miner, Judge Julius H., ix, 60, 69 
Minister, suggested role in counseling 
service, 167 
Minors, guardianship of 
California, 7 
Illinois, 62 
Milwaukee, 179 
Ohio, 175 
Misdemeanors 
cohabitation after separation, Indi- 
ana, 123 
Indiana, jurisdiction, 114 
Milwaukee, jurisdiction, 179 
neglect, nonsupport (Indiana), 125 
Ohio, jurisdiction, 175 
Montgomery County (Ohio) Family 
Court, 176 
Mother, custody to, Chicago policy, 
100, examples, 102 
Motion day, Toledo, 193 


Motions 
divorce cases, Superior Court, Cook 
County, 71 
support, custody, visitation, show 


cause, Toledo, 184 
Mudd, Emily H., xxv 
Municipal Court 

Chicago, 62 


INDEX 


Indiana, 114 
Indianapolis, 125, 133 
Mutual guilt 
basis for denying divorce, Indiana, 
152 
Indianapolis, 123 


N 


National Association of Women Law- 
yers, XXX1 
National Conference of Commissioners 
of Uniform State Laws, xxxi 
National Conference on Family Life, 
XXV, XXIx 
Needs of court, 237 
Neglect of children 
contributing to, Cincinnati, 202 
Family Court, Toledo, 184 
Indianapolis, juvenile court, jurisdic- 
tion, 123 
Illinois, jurisdiction over, 62 
Ohio, jurisdiction over, 175 
Neumark, Victor, ix 
Neuropsychiatric Institute, University of 
Michigan, reference to by court 
marriage counselor, Ann Arbor, 
216 
Newman, Andrew, x 
Niblack, Judge Hohn L., comments 
by, Indianapolis, 146 
Nimitz, Harold R., x 
Nimkoff, Meyer F., xxv 
Nocek, Francis J., ix 
Noncourt cases 
court marriage counselor, Detroit, 
226; Milwaukee, 210; Toledo, 
223 
NoncourT SOcIAL AGENCIES 
Cincinnati, court policy re marriage 
counseling, 204 
co-operation with by marriage coun- 
selor, Ann Arbor, 219 
Detroit marriage counselor, 226 
Milwaukee, Department of Domestic 
Conciliation, 210 
reference to by court marriage coun- 
selor, Ann Arbor, 216 
reference to by court marriage coun- 
selor, Toledo, 223 
reference to by Toledo Family Court, 
192 
Nonjudicial personnel, special facilities, 
245 
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Nonpartisan election, California judges, 
1o 
NONSUPPORT 
criminal actions, California, 7 
criminal jurisdiction, Indiana, 124 
enforcement of delinquent, Toledo 
Family Court, 186 
family department, Cincinnati, 202 
ground for divorce, Indiana, 117 
ground for separation, Indiana, 122 
jurisdiction, Recorder’s Court, De- 


troit, 180 
“Nothing better to offer,” Indianapolis, 
155 


O 
O’Brien, Brendan, ix 
Observation period, Superior Court of 
San Francisco, 3 
Ohio courts, structure, jurisdiction, 175 
excerpt from Family Court law, Ap- 
pendix I, 267 
grant by Field Foundation, viii 
proposed reconciliation law, Appen- 
dix G, 265 
O'Neill, Judge William J., x 
“Only child,” Indianapolis, 153 
Operation of court 
Chicago, 77 
Indianapolis, 135 
Superior Court of San Francisco, 23 
Orders, re financial problems, Indian- 
apolis, 149 
Organization, Indianapolis, 170 
Orphans’ home, use of for children in 
divorce cases, Indiana, 122 
Outlying minor tribunals, jurisdiction 
over divorce upheld, Illinois, 56 
Overcrowding, Chicago courtroom, 83 


P 


Parental relations, actions to determine, 
California, 7 
Parents, controversy between, custody 
and support of children, Indian- 
apolis, 153 
Paternity out of wedlock, conflict of 
jurisdiction, Detroit, 181 
Personnel 
qualifications, Toledo Family Court, 
186 
quality, domestic relations in Cali- 
fornia, comment, 46 
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special, for court with no specialized 
division, 241 
supporting, functions, 246 
Physical facilities, 250 
courtrooms, Cook County, Illinois, 
81 
Milwaukee, 184 
Toledo Family Court, 182 
Placement, Toledo Family Court, 184 
Plaintiff, comment on possibility for 
reconciliation, Toledo Family 
Court, 192 
Plan for marshaling assets of com- 
munity, Indianapolis, 166 
Police magistrates 
Chicago, 55 
jurisdiction over neglect, nonsupport, 
Indianapolis, 125 
Possible constructive efforts, Chicago, 
109 
POSTDECRETAL PHASE 
Cincinnati, work of family service 
department, 202 
concerning children, Indiana, 153 
court marriage counselor, Toledo, 
222 
Department of Domestic Concilia- 
tion, Milwaukee, 206 
family service department, Cincin- 
nati, work of, 202 
financial problems, example, 151 
Milwaukee Divorce Counsel, 
erence in, 204 
reference to court marriage coun- 
selor, Ann Arbor, 216 
Postmarital conflict, diagnosis of, court 
marriage counselor, Toledo, 224 
Pound, Dean Roscoe, xxx; comment on 
specialist judges, 179 
PREDECRETAL PHASE 
extension of court services to, ad- 
vantages, 240 
hearings in bastardy cases, proper 
scope, 43 
hearings, Milwaukee Divorce Coun- 
sel, referee in, 204 
investigation for child custody and 
support, Indiana, 125 
motions, log jam, Milwaukee, 212 
presentation of decretal hearings in 
divorce litigation (Cook County, 
Illinois), 86 


ref- 
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reference to court marriage coun- 
selor, Ann Arbor, 216 
Toledo, court marriage counselor, 
222 
Prelitigation 
Department of Domestic Concilia- 
tion, Milwaukee, 206, 209 
marriage counseling, Toledo, 220-24 
Premarital counseling, Toledo court 
marriage counselor, 224 


Pre-second-marriage counseling, Ann 
Arbor, 220 
Presiding judge 
lack of, Indianapolis, 170 
San Francisco, observation, inter- 
view, 3 
Superior, Circuit Courts of Cook 
County, 70 


Superior Court of California, 11 
Pretrial hearings, Michigan, 184 
Preview of family court study (Ohio, 

Milwaukee), 174 
Probate 

court, Indiana, jurisdiction of, 114 

court, Ohio, jurisdiction, 175 

division, Superior Court of Califor- 

nia, jurisdiction, 7 

Superior Court of San Francisco, 11 
Probation 

court marriage counselor, assistance 

to, Toledo, 223 
department, in Court of Common 
Pleas, Ohio, 177 
department, Toledo Family Court, 
185 
investigation by, Indianapolis, 125 
officers, qualifications, Court of Com- 
mon Pleas, Ohio, 177 
Problems and possible solutions, 228 
Procedural law, restriction of studies to, 
XXXV 
Pro tempore judges, Indianapolis, 120, 
131, 137, 141 
Property settlement, case history, To- 
ledo, 199 
PROSECUTOR, PROSECUTING ATTORNEY 
comment on role, 245 
duty in undefended cases, Indianz, 
118 
right to invoke, continuing jurisdic- 
tion of court for children, Indiana, 
121 


INDEX 


role in collecting support, Indiana, 
163 
role in “cooling off period” in di- 
vorce cases, Indianapolis, 118 
special, for divorce judge, circuit 
court, Chicago, 97-98 
Psychiatrist 
advantage of evaluation by in cer- 
tain custody matters, tor 
appointment permitted, certain Ohio 
courts, 177 
reference to, Chicago, 87 
supporting role in counseling service, 
167 
Psychologists, appointment permitted, 
Ohio, 177 
Public policy, maintenance of divorce 
action for sole purpose of collect- 
ing attorney’s fees, as violation of, 
Indiana, 144 
Public welfare, department, qualifica- 
tions of probation officers, 177 
Publication, service by, Indiana, 118 
Punishment in divorce, harmful effects 
of assumption of, xxxi 


Q 


Qualifications 
judges, California, 10 
judges, Indianapolis, 128 
judges, Ohio, 175 f. 
personnel, Department of Domestic 
Conciliation, Milwaukee, 209 
personnel, Toledo Family Court, 
186, 187 
probation officers, Court of Common 
Pleas, Ohio, 177 
special facilities, 247 
Quantum meruit, basis for attorney’s 
fees after reconciliation, Indiana, 
144 


R 


Rape of children, actions for, Cali- 
fornia, 7 
Recent attempts to modernize court sys- 
tem, Indianapolis, 133 
RECONCILIATION 
after separation, by court marriage 
counselor, Toledo, 224 
by court in Indianapolis, 144 
by court marriage counselor, Ann 
Arbor, 219 
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by court, proposed legislation, Ohio, 
177 
court division established for, attempt 
by Illinois law, 63 
court marriage counselor, Toledo, 
220 
court view of, Indiana, 145 
defense to motion for support, 144 
delay in hearing cases as factor in 
reconciliation, 193 
department of domestic conciliation, 
Milwaukee, 208 
effect of cooling off period, Toledo 
Family Court, 192 
efforts by court, Indiana, comment, 
147 
ending proceedings, 85 
petition for, as stay in divorce case, 
California, 8 
power to restrain prevention of, IIli- 
nois, 58 
suggested court service, 168 
terminating support order, attorneys’ 
fees, Indiana, 144 
unconstitutional, Illinois, 224 
Recorder’s Court, Detroit, jurisdiction, 
180 
Recording divorce proceedings, Indian- 
apolis, 139 
REFEREES 
assignment of work, 186 
child support, Toledo Family Court, 
case history, 186 
comment on, 245 
lack of, Cincinnati, 201 
nondecretal matters, Milwaukee Di- 
vorce Counsel as, 204 
referee, Milwaukee, circuit 
(Divorce Counsel), 178 
Reference to master in chancery, child 
custody and support, Chicago, 97 
Referral by court marriage counselor, 
Toledo, 223 
Referred divorce investigation, Toledo 
Family Court, 192 
Relationship of divorce court to other 
courts, 164, 238 
Reluctance of agencies dealing with 
family problems to assist court, 
Zig 
REMARRIAGE 
court marriage counselor, Toledo, 
222, 224 


court 


288 


effect on support order, California, 6 
marriage counselor, 218 
no limitation, after divorce, Illinois, 
57 
prohibited for two years after decree 
on service by publication, Indiana, 
118 
Report of counselor, Ann Arbor, 217 
Research, Indianapolis, 172 
Residence 
affidavit, necessity of proof by, In- 
diana, 118 
jurisdictional requirements, Indian- 
apolis, 117 
proof by witnesses, Indianapolis, 139 
requirements, divorce, Illinois, 57 
witnesses, necessity of proof by, In- 
diana, 118 
Results, marriage counseling, Ann Ar- 
bor, 219 
Rheinstein, Max, xxvi, xxxi 
Richland (Ohio) Family Court, 176 
Robson, Judge Edwin A., ix, 60, 66, 
92, 99 
Rosenberg Foundation, viii, ix, 4 
Rules, Supreme Court, Cook County, 
Illinois, excerpt from, 259 


S 


SAN FRANCISCO, 3-45 
comment on, 241 
domestic relations investigator, 14 
grant by Rosenberg Foundation, viii 
judges assigned to divorce cases, 236 
noncourt social agencies, comment 
on, 251 
summary, conclusions, 45 
Sargent, Minier, ix 
Schwaba, Judge Peter H., ix 
Second marriage, counseling in advance 
of, Ann Arbor, 220 
Secretary of court, Superior Court, 
San Francisco, 11 
Seductions of children, actions for, 
California, 7 
Segregation of family cases, 240 
SEPARATE MAINTENANCE ACTIONS 
as alternative to divorce, Illinois, 
59, 60 
California, 6 
Cook County, Illinois, 60 
Detroit, jurisdiction, 180 
no bar to divorce, Indiana, 123 
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suspension by petition in Court of 
Conciliation, California, 8 
Separation, cohabitation after divorce, 
Indiana, 123 
Separation from bed and board, In- 
dianapolis, 122 
Service by publication, Indiana, 118 
Sex problems, marital, suggested lec- 
tures on, prerequisite to marriage 
license, 167 
Shaughnessey, Judge, x 
Simes, Lewis M., xi 
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